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             P-R-O-C-E-E-D-I-N-G-S 1 

 (10:30 a.m.) 2 

CHAIR JORDAN:  All right, we're close 3 

to our 10:30 moment.  Are you guys okay for our 4 

10:30 moment?  Do you want to keep the 10:30 moment 5 

or go now?  On what docket do you find an easy case?  6 

This is no easy -- this is a heck of docket. 7 

Okay, there may be.  Let's try 18883.  8 

Okay, let's call 18883, please. 9 

SECRETARY MOY:  My hearing case for the 10 

day is Application Number 18883.  This is the 11 

application of Gaudi Development Corporation. 12 

Mr. Chairman, this is a request that is 13 

advertised for a variance from the open court 14 

minimum width requirements under Subsection 406.1, 15 

and the off-street parking requirements under 16 

Subsection 2101.1. 17 

CHAIR JORDAN:  Good, please identify 18 

yourselves. 19 

MR. SULLIVAN:  Good morning, Mr. 20 

Chairman and Members of the Board, my name is Marty 21 

Sullivan with the law firm of Sullivan and Barros 22 
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here on behalf of the applicant. 1 

CHAIR JORDAN:  Good morning. 2 

MR. PUIG:  Good morning, Martin Puig, 3 

I'm a CEO of Gaudi Development Corporation. 4 

CHAIR JORDAN:  Great.  This is one 5 

which the Board has reviewed, well, we review all 6 

these calls, and again, I'd like to put on the 7 

record, you know, we spend probably 12 hours before 8 

we come to these hearings reviewing these cases on 9 

our own individual time. 10 

And so, this is one which I've reviewed 11 

and I believe the Board may have already on their 12 

own reviewed this case and believe that there is 13 

sufficient information already in the record to 14 

grant the relief requested. 15 

And so, as you know, Mr. Sullivan, you 16 

have the opportunity to do a presentation if you 17 

wish or you also can waive the presentation and we 18 

can move on. 19 

MR. SULLIVAN:  We'll stand on the 20 

record.  Thank you, Mr. Chairman. 21 

HAIR JORDAN:  Good.  Any 22 
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support -- there is no questions you have, is that 1 

correct? 2 

Okay, then let's turn to the Office of 3 

Planning and see if there's anything additional the 4 

Office of Planning has in this matter. 5 

MR. JESICK:  Good morning, Mr. 6 

Chairman and Members of the Board, my name is Matt 7 

Jesick.  8 

The Office of Planning rests on the 9 

record in support of the application.  I'd be happy 10 

to take any questions. 11 

CHAIR JORDAN:  Board, any questions of 12 

Planning? 13 

Applicant, any questions of Planning? 14 

MR. SULLIVAN:  No, Mr. Chairman. 15 

CHAIR JORDAN:  Is there anyone here 16 

from the Department of Transportation for this 17 

case?  We do have a letter in our file from the 18 

Department of Transportation with no objection to 19 

the relief requested. 20 

Is there anyone here from ANC 6A who 21 

wants to -- is going to speak on this case?  We 22 
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received a letter as recent as yesterday, I 1 

believe, from ANC 6A where ANC 6A voted 6-0 in 2 

support of your application. 3 

Is there anyone here wishing to speak 4 

in support of the application?  Anyone wish to 5 

speak in support? 6 

Anyone wishing to speak in opposition?  7 

Anyone wishing to speak in opposition? 8 

Then we will close this hearing based 9 

upon the record before us and I would move that we 10 

grant the relief requested in 18883. 11 

MR. HINKLE:  Second. 12 

CHAIR JORDAN:  Motion made and 13 

seconded.  All those in favor, aye? 14 

(CHORUS OF AYES) 15 

CHAIR JORDAN:  Those opposed, nay? 16 

The motion carries.  Mr. Moy? 17 

SECRETARY MOY:  The staff recorded the 18 

vote as 5-0.  It's on the motion Chairman Jordan 19 

to approve the application for the relief 20 

requested.  Seconding the motion, Mr. Hinkle.  21 

Also in support, Mr. Miller, Ms. Heath and Vice 22 
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Chair Allen. 1 

CHAIR JORDAN:  All right, summary 2 

please? 3 

SECRETARY MOY:  Thank you, sir. 4 

CHAIR JORDAN:  All right, let's call 5 

82. 6 

MR. SULLIVAN:  Thank you, thank you 7 

very much.  Have a nice day. 8 

SECRETARY MOY:  The next application 9 

coming to the witness table is Application Number 10 

18882 of Dana and Walt Lukken.   11 

This is a request for a special 12 

exception as advertised under Section 223 to allow 13 

a rear addition to the existing one-family row not 14 

meeting the lot occupancy and Court requirements. 15 

CHAIR JORDAN:  Thank you.  Please 16 

introduce yourselves. 17 

MR. LUKKEN:  My name is Walk Lukken. 18 

CHAIR JORDAN:  Make sure your 19 

microphone's on, please. 20 

MR. LUKKEN:  My name is Walt Lukken, 21 

homeowner. 22 
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MS. MCLANE:  And I'm Claire McLane, I'm 1 

the designer of the project. 2 

CHAIR JORDAN:  Just be sure your 3 

microphone is on. 4 

MS. MCLANE:  I'm Claire McLane, the 5 

designer and agent for the Lukkens. 6 

CHAIR JORDAN:  Again, as you heard in 7 

the previous case, this is a matter which the Board 8 

believes that there is sufficient information 9 

already in the file with the requisite support to 10 

grant the relief requested without having to hear 11 

from you. 12 

You have the opportunity to say 13 

something to the Board if you thought it was 14 

necessary or you can waive that and we can go on. 15 

MR. LUKKEN:  We'll stand on the record, 16 

too. 17 

CHAIR JORDAN:  Then we -- the Board, 18 

any questions? 19 

Then we'll turn to the Office of 20 

Planning. 21 

MR. MORDFIN:  Good morning, Chairman 22 
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and Members of the Board.  I'm Steven Mordfin with 1 

the Office of Planning and the Office of Planning 2 

continues to recommend approval of this case and 3 

stands on the record and is available for 4 

questions. 5 

CHAIR JORDAN:  Board, questions of 6 

Planning? 7 

Applicant, any questions of Planning? 8 

Anyone here from the Department of 9 

Transportation on this file?  We do have a letter 10 

of no objection by the Department of 11 

Transportation. 12 

Anyone here from ANC 6C on this case?  13 

We do have a letter from NAC 6C who has recommended 14 

approval of the application. 15 

Anyone here wishing to speak in 16 

support?  Anyone in support? 17 

Anyone in opposition? 18 

Then we will close the record on this 19 

matter and I would move that we grant the relief 20 

requested in 18882. 21 

VICE CHAIR ALLEN:  Second. 22 
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CHAIR JORDAN:  Motion made and 1 

seconded.  All those in favor, aye? 2 

(CHORUS OF AYES) 3 

CHAIR JORDAN:  Those opposed, nay? 4 

Mr. Moy? 5 

SECRETARY MOY:  The staff will record 6 

the vote as 5-0 based on the motion of Chairman 7 

Jordan to approve the application for the relief 8 

requested.  Seconding the motion, Vice 9 

Chairperson Allen.  Also in support Mr. Miller, 10 

Ms. Heath and Mr. Hinkle. 11 

Motion carried, sir. 12 

CHAIR JORDAN:  All right.  Summary 13 

please? 14 

SECRETARY MOY:  Thank you. 15 

CHAIR JORDAN:  All right, let's do 879, 16 

please. 17 

SECRETARY MOY:  Application Number 18 

18879.  This is the application of Farhad and 19 

Jalinous, hope I pronounced that correctly. 20 

This is a request for a special 21 

exception under Section 223, not meaning to meeting 22 
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the rear yard requirements under Section 404. 1 

CHAIR JORDAN:  Okay.  Please identify 2 

yourself. 3 

MR. SULLIVAN:  Thank you, Mr. Chairman 4 

and Members of the Board.  My name is Marty 5 

Sullivan with the law firm of Sullivan and Barros 6 

on behalf of the applicant. 7 

MS. JALINOUS:  Good morning, my name is 8 

Shahrzad Jalinous.  I am the owner of the house. 9 

CHAIR JORDAN:  Okay.  Mr. Sullivan, 10 

the only issue that I have with this one is that 11 

you saw OP's recommendation that a 2001.3, in their 12 

belief, is necessary.  Is that? 13 

MR. SULLIVAN:  We're not over 14 

the -- because we're extending -- yes, yes, so I 15 

would agree with that and would request formally 16 

that the application be amended to include that 17 

section. 18 

CHAIR JORDAN:  Okay, and so that you 19 

know, the order will be held until you amend your 20 

certification for relief and it might require you 21 

to pay additional money for that. 22 
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MR. SULLIVAN:  Okay. 1 

CHAIR JORDAN:  So, with that, the Board 2 

have any questions we need to drill in with this 3 

one? 4 

I think that you've had conversation 5 

with the ANC where they wanted you to comply with 6 

the management of the tree issue, is that correct? 7 

MR. SULLIVAN:  Yes, and we have 8 

received a permit from Urban Forestry already for 9 

the removal of the tree. 10 

CHAIR JORDAN:  That's very good. 11 

With that, the Board has no questions 12 

they believe they need to ask.  We think the file 13 

supports the application. 14 

Is there anything that you think you 15 

need to say? 16 

MR. SULLIVAN:  No, Mr. Chairman. 17 

CHAIR JORDAN:  Then turning to the 18 

Office of Planning, please? 19 

MS. RAPPOLT:  Megan Rappolt for the 20 

record and OP stands on the record. 21 

CHAIR JORDAN:  All right.  Do you have 22 
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a -- yes, we do have a DDOT report of no objection 1 

to the requested relief. 2 

And we have ANC 3C who voted in support 3 

of the application. 4 

We also have letters from several 5 

neighbors regarding support of this application. 6 

Does anyone here wishing to speak in 7 

support?  Anyone wish to speak in support? 8 

Anyone in opposition?  Anyone in 9 

opposition? 10 

Then we will close the record on this 11 

matter and I would move that we grant the relief, 12 

the amended relief in 18879 subject to the amended 13 

request for relief by the applicant and paying the 14 

requisite fees. 15 

MS. HEATH:  Second. 16 

CHAIR JORDAN:  Motion made and 17 

seconded.  All those in favor of the motion, aye? 18 

(CHORUS OF AYES) 19 

CHAIR JORDAN:  Those opposed, nay? 20 

The motion carries.  Mr. Moy? 21 

SECRETARY MOY:  Staff records the vote 22 
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as 5-0 based on the motion of Chairman Jordan to 1 

approve the amended relief, seconded by Ms. Heath.  2 

Also supported by Mr. Miller, Vice Chairperson 3 

Allen and Mr. Hinkle. 4 

The motion carries, sir. 5 

CHAIR JORDAN:  Let's do 80 next.  All 6 

right, let's call 80. 7 

SECRETARY MOY:  That was the summary 8 

order, sir? 9 

CHAIR JORDAN:  Yes, please. 10 

SECRETARY MOY:  Application Number 11 

18880 of Bockai, B-O-C-K-A-I, has advertised, Mr. 12 

Chairman, this is multiple variance relief from use 13 

provision under Subsection 330.5, 400.7 and 403.2.  14 

This was a rear yard requirement under Subsection 15 

404.1 and pervious surface requirements under 16 

Subsection 412.13 at the 1370 Kenyon Street, NW. 17 

CHAIR JORDAN:  Okay.  Can you make 18 

sure your microphone is on, please? 19 

MR. SNOOK:  I believe that it is. 20 

CHAIR JORDAN:  Okay.  And your name? 21 

MR. SNOOK:  My name is Dan Snook.  I'm 22 
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representing the owner as his agent. 1 

CHAIR JORDAN:  All right, Mr. Snook, 2 

this file is really kind of defective in regards 3 

to its presentation and is part of the problem 4 

you're having with the Office of Planning? 5 

MR. SNOOK:  Correct. 6 

CHAIR JORDAN:  And I don't know if you 7 

want to have more time so that you can supplement 8 

this record and this file to be able to receive the 9 

relief that you think is necessary. 10 

MR. SNOOK:  It is my understanding that 11 

my client would like to have some -- continue to 12 

move forward with the project due to various 13 

financial constraints. 14 

CHAIR JORDAN:  You really think so? 15 

MR. SNOOK:  That's my understanding, 16 

yes. 17 

CHAIR JORDAN:  Okay. 18 

MR. SNOOK:  He would B 19 

CHAIR JORDAN:  This is a case for a use 20 

variance and an area variance, correct? 21 

MR. SNOOK:  Correct. 22 



 
 
 18 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIR JORDAN:  And the file is wholly 1 

defective, deficient and you name it.  But we can 2 

go forward, it's up to you or you can have more time 3 

to actually submit what might be necessary to grant 4 

you relief.  Now, if it doesn't exist, it doesn't 5 

exist and we can go forward. 6 

So, I'm trying to help you but B 7 

MR. SNOOK:  I understand.  I think 8 

that the -- what we have submitted, I'm not sure 9 

I understand what you mean by defective. 10 

The evidence that we have we believe we 11 

have submitted and would like to move forward with 12 

what we have. 13 

CHAIR JORDAN:  All right, it's your 14 

call.  You called it, we're moving it forward. 15 

MR. SNOOK:  Okay. 16 

CHAIR JORDAN:  All right.  Okay, so 17 

the ball is in your court now to show us why we 18 

should grant a use variance and an area variance 19 

for this property. 20 

MR. SNOOK:  Okay.  Our intention is 21 

to -- and it is currently a vacant lot within a short 22 
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distance of Columbia Heights Metro. 1 

And the adjacent buildings are both 40 2 

feet and 50 feet to each side.  The lot is -- the 3 

width of the lot -- actually, there's two lots and 4 

the existing widths of those two lots does not allow 5 

us to -- it does not comply with the 18 foot minimum 6 

width requirement in order to build two separate 7 

flats. 8 

So, we're trying to propose that we 9 

build an eight unit apartment structure on this 10 

site. 11 

This requires us to then have the 12 

occupancy that the use is a required variance there 13 

and then also that also affects the lot occupancy 14 

and the other things that we are pursuing there. 15 

And the main -- our main use is that 16 

we're trying to, instead of building four -- what 17 

we can do by right is, I believe, is just a three 18 

story structure with four separate units and we're 19 

trying to make the best use of the site. 20 

You'd enlarge the building envelop to 21 

be able to put in four units -- eight units as 22 
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opposed to four and that will allow the 1 

client -- the owner to sell off these units at a 2 

lower price than what would be required if he were 3 

going to recoup his expenses by selling four 4 

separate units so as to both allow for more units 5 

within the space which is, in our understanding at 6 

least, consistent with the comprehensive planned 7 

future land use map for this site. 8 

I think that's our main argument at this 9 

time. 10 

CHAIR JORDAN:  And you can do four 11 

units, though? 12 

MR. SNOOK:  We can do four units by 13 

right, that is correct. 14 

CHAIR JORDAN:  Anything else you want 15 

to present to the Board? 16 

MR. SNOOK:  I think the -- I believe 17 

what we have already submitted is what we are -- is 18 

what we hope is sufficient to say that I know we 19 

have had questions from the Office of Planning and 20 

from other people, but I'd be glad to field any 21 

questions that the Board has. 22 



 
 
 21 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIR JORDAN:  The Board, any 1 

questions?  Okay. 2 

MR. HINKLE:  What's your -- yes, I have 3 

a question. 4 

The height allowed in this zone is 40 5 

feet and three stories. 6 

MR. SNOOK:  Right. 7 

MR. HINKLE:  So, what's your 8 

justification to get a 50 feet in five stories? 9 

MR. SNOOK:  Well, primarily, it's to 10 

make the maximum use of the site that we have.  The 11 

neighboring structure to the west is existing at 12 

50 feet and our intention is to both build to that 13 

height to be able to line up with that existing 14 

structure.   15 

We are stepping back the upper ten feet 16 

from the front edge of the facade five feet so in 17 

order to create a visual break and to build -- so 18 

as to continue the urban fabric that's there. 19 

Right now, we don't -- the site is empty 20 

and we want to be able to in-fill the site with 21 

something that we believe is appropriate and 22 
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something that it maintains that urban fabric and 1 

is a connection point between the row house that's 2 

on one side and the larger apartment building on 3 

the other. 4 

MR. HINKLE:  But is there a difficulty 5 

in fitting?  So, what you're allowed is four units 6 

and I'm assuming that's two units on each lot?  7 

That's what I'm assuming, but is there a difficulty 8 

in constructing that that requires you to go to 50 9 

feet?  That's my question. 10 

MR. SNOOK:  The difficulty in 11 

particular regarding the 50 feet, I think the 50 12 

feet allows us to increase the number of units and 13 

be able to make better use of the site in that way. 14 

MR. HINKLE:  Okay. 15 

CHAIR JORDAN:  Okay.  Any other 16 

questions?  Oh, Mr. Miller? 17 

MR. MILLER:  I forgot your name. 18 

MR. SNOOK:  Dan Snook. 19 

MR. MILLER:  Mr. Snook, have you seen 20 

the Office of Planning's December 10th report on 21 

this case? 22 
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MR. SNOOK:  Yes, I have. 1 

MR. MILLER:  So, they say that in 2 

various conversations with the representatives of 3 

the applicant, they had recommended that the 4 

applicant, instead of pursuing all of these 5 

variances which have a very strict legal test to 6 

be met, difficult test to be met, that they 7 

suggested instead that the applicant pursue a map 8 

amendment from R-4 to either R-5A or R-5B before 9 

the Zoning Commission instead of the variances 10 

here. 11 

Because they say there is R-5B property 12 

immediately to the north and as you've pointed out, 13 

there are other higher density and row houses 14 

buildings in the area. 15 

Why has the applicant not taken up the 16 

suggestion of the Office of Planning where you even 17 

have a much -- most of the argument you made is not 18 

inconsistent with the planning and fitting in with 19 

the surrounding neighborhood, that would be a much 20 

easier argument than any argument about variance 21 

which we really hadn't heard of, you know, about 22 
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the exceptional situation leading to the practical 1 

difficulty and the hardship. 2 

So, if you could respond to that? 3 

MR. SNOOK:  It is my understanding that 4 

the client primarily wanted to pursue the variance 5 

option due to the time involved.  He wanted to 6 

pursue the -- he thought that the variance meant 7 

that would be more effective use of his time and 8 

being able to move forward in a quicker fashion as 9 

opposed to going through the various requirements 10 

trying to go to the map change. 11 

CHAIR JORDAN:  Mr. Miller? 12 

If I may, I'm going to throw you a bone. 13 

MR. SNOOK:  Okay. 14 

CHAIR JORDAN:  The Board has its own 15 

powers and authority to continue this.  We're 16 

going to continue this for 30 days and give you the 17 

opportunity to meeting with Planning, to really 18 

look at what you're doing, is that's okay.  Make 19 

sense to every B 20 

We've tried to get you there on your 21 

own, but you can't get there.  And as Mr. Miller 22 
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has indicated to you, there are some other 1 

considerations that need to be taken into play. 2 

Mr. Hinkle has also asked you questions 3 

that you should follow through on. 4 

The Office of Planning has tried to do 5 

it.   6 

There are certain legal requirements 7 

that have to happen and I actually think that you 8 

could probably get to some of those being properly 9 

advised to get there.  But I just -- you're not 10 

there.  Your filings are not there.  What you've 11 

said here today is not there, but you could get 12 

there. 13 

So, although I've offered you the 14 

opportunity to continue to take the time, you're 15 

not accepting that and I don't want you just to 16 

waste anything further. 17 

So, we're going to continue this for 30 18 

days.  Mr. Moy? 19 

SECRETARY MOY:  Yes, sir.  The B 20 

CHAIR JORDAN:  Not unless you just want 21 

to throw some money away, you know. 22 
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SECRETARY MOY:  Mr. Chairman, given 1 

the requirements that the Board has given me, we 2 

are looking more at a date February, say. 3 

CHAIR JORDAN:  I'm not trying to 4 

squeeze it, but as long as, you know, within a rule 5 

we can continue it on our own for 30 -- within 30 6 

days after that. 7 

SECRETARY MOY:  Staff would suggest 8 

February the 3rd, sir. 9 

CHAIR JORDAN:  Is that 30 days, within 10 

30 days? 11 

SECRETARY MOY:  No, it's not. 12 

CHAIR JORDAN:  Are you willing to take 13 

eh February 3rd date? 14 

MR. SNOOK:  I am. 15 

CHAIR JORDAN:  Okay, February the 3rd. 16 

All right, a word to the wise, find some 17 

help. 18 

MR. SNOOK:  Okay. 19 

CHAIR JORDAN:  February 3rd and that 20 

will be the order in this case. 21 

And we will take a 25 -- 20 minutes, 22 
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which one?  Five minutes?  Five minute break. 1 

(Whereupon, the above-entitled matter 2 

went off the record at 10:47 a.m. and resumed at 3 

11:00 a.m.) 4 

SECRETARY MOY:  The next application 5 

before the Board is Application Number 18865.  6 

This is the application of Kevin Latner. 7 

Mr. Chairman, as advertised, this is a 8 

request for variances from lot occupancy, 9 

nonconforming structure, building height and story 10 

limitations, alley setback and rear yard coverage 11 

at 21 Quincy Place. 12 

CHAIR JORDAN:  Good morning. 13 

MR. LATNER:  Good morning. 14 

CHAIR JORDAN:  Please identify 15 

yourself. 16 

MR. LATNER:  My name's Kevin Latner, 17 

I'm the owner of the building. 18 

CHAIR JORDAN:  Okay.  And have you 19 

seen the Office of Planning's report -- the Office 20 

of Planning, have you reviewed the report? 21 

MR. LATNER:  Yes, yes, I have.  I have 22 
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it right here. 1 

CHAIR JORDAN:  And they're 2 

recommending -- they cannot recommend approval and 3 

they cannot recommend approval on parts of it in 4 

denial on part to the right? 5 

MR. LATNER:  I think they're B 6 

CHAIR JORDAN:  Deny all of that. 7 

MR. LATNER:  They cannot support, I 8 

think they said they cannot support it, but I 9 

wouldn't want to speak for them because B 10 

CHAIR JORDAN:  Yes, yes, that's right.  11 

No, I just wanted to make sure you're aware so that 12 

when you present to the Board that you are 13 

addressing the particular concerns of the Office 14 

of Planning regarding this. 15 

MR. LATNER:  Yes, okay.  Well, Mr. 16 

Chairman and ladies and gentlemen of the Board, 17 

thank you for the opportunity to speak to the Bureau 18 

of Zoning Adjustment.  I appreciate your 19 

willingness to review my request and for your 20 

consideration. 21 

As I mentioned, my name's Kevin Latner.  22 
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I actually live in the two unit property at 21 1 

Quincy Place.  I live in the upper unit and I have 2 

tenants in the lower unit. 3 

I'm seeking a building variance so that 4 

I can build a two car garage on the back of the place 5 

where a one car garage was already approved by DCRA 6 

and that's on the rear portion of the -- there's 7 

a parking pad there. 8 

The gist of the variance is that the 9 

variance request is that my house is built on a 10 

narrow lot.  It's 16.6 feet wide.  It also 11 

originally had a carriage house on the back which 12 

is what has been approved for rebuilding by DCRA. 13 

So, I'm asking for relief so that I can 14 

rebuild the carriage house while maintaining full 15 

width of the parking area that is there now. 16 

When the current -- and I apologize if 17 

I go too long, if you want to interrupt me with 18 

questions, feel free -- when the current zoning 19 

came into effect B 20 

CHAIR JORDAN:  Let me ask you a 21 

question. 22 
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MR. LATNER:  Yes? 1 

CHAIR JORDAN:  Since you've opened the 2 

door, but we're going to do it anyway. 3 

MR. LATNER:  Yes. 4 

CHAIR JORDAN:  In comparison to the 5 

other lots on your block B 6 

MR. LATNER:  Yes. 7 

CHAIR JORDAN:  Is your lot, the size of 8 

your lot, the narrowness of your lot different than 9 

the others? 10 

MR. LATNER:  In my block? 11 

CHAIR JORDAN:  Yes. 12 

MR. LATNER:  My block B 13 

CHAIR JORDAN:  The other side of the 14 

street or yes. 15 

MR. LATNER:  Yes, they're 16 

basically -- on my side of the street, they are 17 

basically the same and there are about -- and I 18 

think I put in the back of my report that there are 19 

about 20 percent are parking pads the way mine are 20 

and others are modified in some way, but a small 21 

portion, less than 20 percent actually have 22 
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garages.  But many of them will have carports or 1 

decks which serve to provide partial coverage for 2 

carports. 3 

CHAIR JORDAN:  So, tell me how your 4 

property is unique in regards to its configuration 5 

or something going on with that makes your property 6 

unique? 7 

MR. LATNER:  What's particularly 8 

unique about this situation is that there was a 9 

pre-existing building that was there that has been 10 

approved to be rebuilt.  So, we're taking it from 11 

a parking pad to the grandfathered carriage house. 12 

So that means by adding that building 13 

by right, we're taking away a parking place from 14 

the house as well as the community. 15 

CHAIR JORDAN:  But you've elected to do 16 

that, correct?  Because there's not one there now. 17 

MR. LATNER:  There is not one there no, 18 

but it's -- yes, that's correct. 19 

CHAIR JORDAN:  Now, how large -- how 20 

many cars can park on the parking pad? 21 

MR. LATNER:  It's 16 feet wide.  If 22 
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they are mid-sized cars you can park two cars there. 1 

CHAIR JORDAN:  Okay.  So, you're using 2 

the act that what you're going to do to save -- what 3 

you're going to do is make it a unique or 4 

exceptional by the act that you're going to take 5 

that hasn't happened yet and you're saying, Board, 6 

my property's unique because it's going to be 7 

something. 8 

MR. LATNER:  Well, I mean B 9 

CHAIR JORDAN:  I don't know if I said 10 

that right. 11 

MR. LATNER:  Yes, I mean the, you know, 12 

the property was built -- designed and built before 13 

the current regulations were enacted.  And over 14 

time B 15 

CHAIR JORDAN:  But you're not 16 

restrained by the carriage house now? 17 

MR. LATNER:  I'm not restrained by the 18 

carriage house now, but if I want to have that 19 

opportunity to build what's approved to be built 20 

there then it would be a restraint on the ability 21 

to park two cars there. 22 
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CHAIR JORDAN:  So, we've gone back to 1 

what I said. 2 

MR. LATNER:  That's correct. 3 

CHAIR JORDAN:  You're not restrained 4 

now, but you're going to restrain yourself and then 5 

because you're going to restrain yourself, you're 6 

saying to the Board that I need relief because I'm 7 

going to choke myself. 8 

MR. LATNER:  I mean I B 9 

CHAIR JORDAN:  Maybe not the word 10 

choke. 11 

MR. LATNER:  Well, no, I think -- I mean 12 

I didn't decide to -- I mean, it's true, I'm 13 

deciding I have, you know, there's a Faustian 14 

choice of, you know, do you want to build a carriage 15 

house that's, you know, going to cut out additional 16 

parking from the house and the community that will 17 

have the benefit or do you want to just leave it 18 

as a pad and undeveloped?  And that's a choice. 19 

But that's a choice that's made because 20 

of circumstances which I had nothing to do with.  21 

I didn't decide that there should be a carriage 22 
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house there.  That was, I think, that was the 1 

result of when it was built and then B 2 

CHAIR JORDAN:  So, as we stand now, I'm 3 

trying to help you get through this process. 4 

MR. LATNER:  Yes. 5 

CHAIR JORDAN:  And so the question I 6 

was asking was trying to be a helpful question, but 7 

we're kind of going another way. 8 

MR. LATNER:  Okay. 9 

CHAIR JORDAN:  As the property exists 10 

today, right now, not what's going to happen, how 11 

is this property have any uniqueness or exceptional 12 

situation that gets you past the first test? 13 

MR. LATNER:  You know, I think there's 14 

two things that I see as being exceptional and 15 

that's not -- the first is not exceptional with 16 

respect to that city block.  But with respect to, 17 

you know, sort of if you expand out a little bit, 18 

Washington, D.C. has various width houses. 19 

And in the case of this particular 20 

block, all of these houses are 16 feet wide, 16.6 21 

feet wide.  And even if you put a full-sized lot 22 
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on them, a 90 foot lot, there is still going to 1 

exceed the, how do you say it, the minimum zoning 2 

requirements for R4 housing. 3 

So, in essence what happens is you -- in 4 

order to do anything on the property, you have to 5 

ask for a variance because when the existing zoning 6 

was put in place, it already was out of compliance. 7 

So that's exceptional.  It's not 8 

exceptional compared to my neighbors, but it's 9 

exceptional compared to Washington in that 10 

normally zoning is not intended to be prospective 11 

and provide direction towards forward decisions, 12 

not to put houses that are existing out of 13 

compliance. 14 

So that's the first and, again, that's 15 

not unique to that block, it's more, you know, that 16 

that block has these kinds of unique 17 

characteristics. 18 

The other is that this particular house 19 

when it was built, it was -- sorry, this particular 20 

house, when the zoning was in place, it was past 21 

the existing area requirements and, I'm sorry to 22 
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say, I don't actually know what other lots in those 1 

look like compared to, for example, whether there 2 

originally were within the area restrictions or if 3 

they were but they've been expanded a year by 4 

variance or unofficially. 5 

So, I can't say how that compares with 6 

other lots, but I do know that in this lot the 7 

existing size put it at about ten percent over the 8 

lot size, the maximum allowable space without any 9 

of the outbuildings.  If you add an outbuilding, 10 

it's another ten percent and if you expand it, then 11 

the full request that I'm requesting with the 12 

variance then it would be about 70 to 80 percent 13 

of available lot size. 14 

So, those are the two things that I 15 

think are -- I hope are compelling. 16 

CHAIR JORDAN:  Not yet.  Ms. Allen? 17 

VICE CHAIR ALLEN:  First of all, I just 18 

want to acknowledge that you're somewhat unique in 19 

that you're actually trying to create parking 20 

spaces.  Usually, we have the opposite and so I 21 

commend you for that. 22 
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CHAIR JORDAN:  He already has two. 1 

VICE CHAIR ALLEN:  Well B 2 

CHAIR JORDAN:  He already has two. 3 

VICE CHAIR ALLEN:  I don't think so. 4 

CHAIR JORDAN:  Yes, he does. 5 

MR. LATNER:  I have a parking pad so, 6 

yes. 7 

CHAIR JORDAN:  He has two.  He has two.  8 

Yes, he's got two spaces now.  He has two. 9 

VICE CHAIR ALLEN:  Okay.  But anyway, 10 

so you did also talk about somewhere in your 11 

documents, I thought you had talked about something 12 

about a crime deterrent.  Maybe you want to chat 13 

about that a bit. 14 

MR. LATNER:  Well, I mean I sort of -- I 15 

mean I love the neighborhood, so I don't like 16 

talking bad about the neighborhood.  But I have had 17 

my car and my neighbor's car, my tenant's car both 18 

broken into back there. 19 

My wife wouldn't be comfortable 20 

coming -- parking in the alleyway at nighttime, be 21 

coming in by the front way because there 22 
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are -- there have been since I've been there, 1 

incidents where people are stalking in the 2 

background in the alley coming in, trying to break 3 

in through that back area. 4 

It's not going to drive me away, you 5 

know, it's not going to push me out of the 6 

neighborhood, but it does make me cognizant of the 7 

fact that if I had something that was covered, I 8 

could drive in there and park in there and then have 9 

access to my house. 10 

The tenants -- I mean it's not -- it's 11 

a continuing issue.  I've sent Mr. Gyor kind of a 12 

summary of why a discourse at the community level 13 

of people's automobiles being vandalized.  I'm not 14 

clear whether that was vandalism from stealing 15 

things or just vandalism from vandalism. 16 

But these are the kinds of things for 17 

sure that factor into my personal decision about, 18 

you know, I'd rather go in that direction and build 19 

that.  I think it adds value to the community.  It 20 

adds value to the house but adds value to the 21 

community and the alley scape and the neighborhood. 22 
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VICE CHAIR ALLEN:  Thank you. 1 

MR. LATNER:  Yes, thanks for asking. 2 

CHAIR JORDAN:  Is there anything else?  3 

The Board have any questions? 4 

MR. MILLER:  I do. 5 

CHAIR JORDAN:  Yes, please. 6 

MR. MILLER:  Thank you, Mr. Chairman. 7 

I was -- so you currently have two 8 

surface parking spaces in the back of the house on 9 

that pad? 10 

MR. LATNER:  Yes. 11 

MR. MILLER:  And you've been approved 12 

for a carriage house to have a one car garage, but 13 

you want to be able to have it big enough to meet 14 

code for it then to meet -- to have two cars in 15 

there. 16 

MR. LATNER:  Yes. 17 

MR. MILLER:  So, I think the statement 18 

that you make on page two that, or the statements 19 

you make under that second paragraph that currently 20 

more than 60 percent of the properties on the alley 21 

include covered parking, gated parking or an 22 
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enclosed garage.  And more than 90 percent of the 1 

alley parking accommodates two car parking per 2 

house. 3 

And then you say there are no one car 4 

garages on the alley.  So, it would be unique if 5 

you were only going to have -- be the only one to 6 

have a one car garage on the alley. 7 

I don't know if that helps with the 8 

uniqueness argument, Mr. Chairman, but just trying 9 

to B 10 

CHAIR JORDAN:  Yes, but that's not the 11 

condition of the property today. 12 

MR. MILLER:  I understand that.  I 13 

just thought that B 14 

CHAIR JORDAN:  Trying to help there. 15 

MR. MILLER:   -- trying to help, yes. 16 

CHAIR JORDAN:  Yes, I think we all are 17 

trying to get him there. 18 

Okay, any other questions?   19 

Do you have any comments you want to say 20 

to the Board before we go to the Office of Planning? 21 

MR. LATNER:  Well, first of all, I 22 
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appreciate your sort of exploring this.  I hope 1 

that there is some way that we can sort of 2 

accommodate something because it, you know, to Mr. 3 

Miller's point, I mean it's great that I've been 4 

approved for a one car space, but it really doesn't 5 

make sense. 6 

CHAIR JORDAN:  And why are you building 7 

the carriage house? 8 

MR. LATNER:  For storage and for 9 

parking so that I'd like to stay in Washington.  I 10 

have a large enough family that I'd like to be able 11 

to not have to say, oh, I don't have enough space.  12 

So, I'm going to go to a place that's more 13 

affordable and this is a way to create a little bit 14 

more space that will make it work for us. 15 

CHAIR JORDAN:  Yes? 16 

MS. HEATH:  You have a tenant on the 17 

property, though?  Is it a basement tenant, not a 18 

tenant for the carriage house? 19 

MR. LATNER:  That's right, that's 20 

right.  Yes, it's a two unit place and the tenant 21 

is on the first and second floor and then B 22 
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MS. HEATH:  Got it. 1 

MR. LATNER:   -- we're above. 2 

CHAIR JORDAN:  And you said the 3 

carriage house is not going to have a place for 4 

residents? 5 

MR. LATNER:  No. 6 

CHAIR JORDAN:  All right, anything 7 

else you want to present to the Board? 8 

MR. LATNER:  No, thank you, Mr. 9 

Chairman. 10 

CHAIR JORDAN:  Office of Planning, 11 

please, Mr. Gyor? 12 

MR. GYOR:  Good morning, Mr. Chairman, 13 

Members of the Board.  Stephen Gyor with the Office 14 

of Planning. 15 

You've got our report before you but 16 

essentially, we cannot support the requested 17 

relief as the applicant has not established a nexus 18 

between the uniqueness of the lot and the practical 19 

difficulty which is the first prong of the 20 

variance. 21 

I will also note that we did not find 22 
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that the project would cause a substantial 1 

detriment to the public good, but ultimately, we 2 

could not support the project based on that first 3 

prong. 4 

CHAIR JORDAN:  And what do you find 5 

unique on the property?  What's the uniqueness of 6 

this property? 7 

MR. GYOR:  We could not find a unique 8 

characteristic of the property.  If you look at the 9 

property, you've look that subject square, I think 10 

it's something like 68 out of 85 of the lots are 11 

identical as far as the width being less than 18 12 

feet. 13 

Seventy-three have a lot of area less 14 

than -- 73 out of 85 have a lot area less than 1,800 15 

square feet, so it's a very typical lot for that 16 

subject square. 17 

And even if you look across the street, 18 

across Quincy Place, those lots are also similarly 19 

narrow, or about 16 feet. 20 

CHAIR JORDAN:  I'm just wondering, do 21 

we have a no harm, no foul of the new regulations 22 
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going to the DRR?  Because we've got a lot of these 1 

and, you know, people trying to do things to their 2 

home and it's just like no harm, no foul.  3 

Everybody supports it but it doesn't meet, you 4 

know, the requirements that's set forth. 5 

I'm just talking about loud, it's 6 

rhetorical in nature. 7 

Board, questions of Office of Planning? 8 

Does the applicant have any questions 9 

of Office of Planning?  Do you have any questions 10 

you want to like ask? 11 

MR. LATNER:  Right.  Mr. Gyor's been 12 

very open and I've had several conversations with 13 

him before today as well as the opportunity today 14 

and we talked about how we might work something out 15 

that we're not -- we haven't come up with any ideas.  16 

We'd welcome any ideas of how we could make this 17 

work. 18 

CHAIR JORDAN:  I know, I'm thinking 19 

about trying to give you some more time.  I was 20 

looking at the pictures around this area.  You have 21 

a sewer that's different than the other properties.  22 
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Do you have a piece of brick that's out like 1 

different than the other properties?  I just 2 

cannot find it. 3 

It's really difficult for us and it's, 4 

like I said, some of these things, we get these and, 5 

you know, somebody might be trying to put up a 6 

little bitty something and it really is what 7 

every -- it's not a problem, but it doesn't meet 8 

these tests. 9 

Do you think if you had more time you 10 

might be able to get you past the hump? 11 

MR. LATNER:  I can definitely look at 12 

how we might find some uniqueness that would be 13 

acceptable to the B 14 

CHAIR JORDAN:  It could be a lot of 15 

things, you know, just you've got to go with a 16 

magnifying glass around the property and measure 17 

the other properties and look at this and look at 18 

that. 19 

I mean because I think this is something 20 

that the Board is comfortable with and we 21 

cannot -- even Planning I think would go on to it 22 
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if you could get us there because we just can't 1 

treat you any different than any body else, but 2 

especially for something like this and we see where 3 

you are. 4 

Especially a project which you're not 5 

just trying to make money on and that's the other 6 

thing.  We've got people coming here trying to 7 

justify all kinds of stuff.  They want to, you 8 

know, come here and say it's for security, however 9 

they want it and then rent all the stuff that 10 

they're doing. 11 

But, this is something that you're just 12 

trying to help the family living situation. 13 

So, Mr. Moy, let's get another date for 14 

this, please, and we're not bound by 30 days because 15 

the applicant agreeing to -- what are we in, the 16 

February date? 17 

And you really need to kind of talk to 18 

somebody to help get you there. 19 

MR. LATNER:  Okay. 20 

CHAIR JORDAN:  You might need another 21 

set of eyes on this. 22 
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MR. LATNER:  Okay. 1 

CHAIR JORDAN:  I mean I think it's  a 2 

good project, but -- Mr. Moy? 3 

MR. LATNER:  Would you recommend 4 

someone sort of on the architect side or someone 5 

on B 6 

CHAIR JORDAN:  I can't do that, but B 7 

MR. LATNER:  I mean architect versus 8 

lawyer? 9 

CHAIR JORDAN:  Well, you know, I'm a 10 

lawyer so I'm going to -- but no, I can't either 11 

way, I just can't even think who -- getting some 12 

help. 13 

But, you know, just there are people, 14 

you know, it doesn't even have to be an architect 15 

or a lawyer.  You know, there are people who have 16 

expertise in this. 17 

MR. LATNER:  Okay.  Yes, thanks for 18 

that counsel. 19 

CHAIR JORDAN:  Well, I didn't counsel, 20 

I can't do that. 21 

Mr. Moy, come on, save me. 22 
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SECRETARY MOY:  Yes, yes, yes, yes.  I 1 

didn't want to interrupt your B 2 

CHAIR JORDAN:  I was trying to get you 3 

to. 4 

SECRETARY MOY:  Okay.  I'm looking at, 5 

we already have nine chances for February the third 6 

which I was B  7 

CHAIR JORDAN:  I know, it's about like 8 

the tenth or something? 9 

SECRETARY MOY:  We would make that 10 

attempt on the 3rd of February? 11 

CHAIR JORDAN:  I mean we have a 12 

ten -- make it on the eighth case on the tenth.  So 13 

those are your two options, not to go any further 14 

than February 10th. 15 

MR. MAY:  I'm going to be here for the 16 

third because of the other one. 17 

SECRETARY MOY:  But it has come to 18 

light on this one. 19 

MR. MAY:  But I'll come the -- I don't 20 

mind coming here every week. 21 

CHAIR JORDAN:  How many do we have on 22 
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February the 3rd? 1 

SECRETARY MOY:  On February 3rd, this 2 

would the tenth case on February 3rd. 3 

CHAIR JORDAN:  All right, the tenth 4 

then. 5 

SECRETARY MOY:  Okay, the tenth. 6 

CHAIR JORDAN:  Let's block on the 7 

tenth. 8 

SECRETARY MOY:  Okay, block on the 9 

tenth.  This would be the eighth case. 10 

CHAIR JORDAN:  No, I'm saying for you, 11 

draw the red line at the bottom of this B 12 

SECRETARY MOY:  I got you, I hear you. 13 

CHAIR JORDAN:  He's been sneaking up on 14 

us putting 13 and 14 cases and I'm like oh my God, 15 

just because we're handling them in a more 16 

effective and efficient way doesn't mean we want 17 

more of them on the day. 18 

SECRETARY MOY:  I'm just raising the 19 

bar, Mr. Chairman. 20 

CHAIR JORDAN:  I know you were and we 21 

have, you know, and that's commendable to the Board 22 



 
 
 50 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

that we've been able to, you know, process these 1 

things and get these things rolling a lot faster 2 

with the help of everybody.  I know we've been 3 

cracking the whip on it. 4 

But, we'll make it February 10th. 5 

MR. LATNER:  Great. 6 

CHAIR JORDAN:  We need to have you to 7 

support -- well, the Office of Planning at least 8 

is going to need at least two weeks to see anything 9 

additional that you're going to put to this case 10 

and the Board will need to see it at the least a 11 

week before that. 12 

So, by February 3rd, we would like to 13 

B 14 

MR. GYOR:  That's correct, Mr. 15 

Chairman. 16 

CHAIR JORDAN:  We'd like to see any 17 

additional filings that you should do. 18 

MR. LATNER:  Okay, great.  Thank you 19 

very much, Mr. Chairman and Members of the Board. 20 

CHAIR JORDAN:  Thank you. 21 

Okay, I guess we've all been waiting for 22 
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one other case here, 18881. 1 

For the representative of the applicant 2 

and the party status, I just know you're coming to 3 

bring me some really, really, really wonderful 4 

news. 5 

So, what was this deal you worked out? 6 

MS. BROWN:  Carolyn Brown from Holland 7 

and Knight for the record. 8 

I'm sorry to say, Mr. Chairman, that we 9 

will disappoint you that we had a fundamental 10 

philosophical difference in whether the 25 percent 11 

cap for restaurant use should be exceeded and we 12 

were not able to reach consensus. 13 

CHAIR JORDAN:  I forgot to say the 14 

thing that I normally say to people to give them 15 

more motivation, it's better that you decide before 16 

we decide because everybody doesn't walk out happy. 17 

But, that's okay.  That's why we don't 18 

get paid big bucks.  That's kind of the reverse of 19 

the way it is but that's what we're here for to try 20 

to make sure that we resolve these issues and it's 21 

just better when people are going to live together 22 
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that everybody gets along and on the same page, but 1 

that's okay. 2 

All right, so let's have introductions 3 

please?  Ms. Brown, would you start for us? 4 

MS. BROWN:  Yes.  Thank you, Mr. 5 

Chairman, again, for the record, Carolyn Brown with 6 

Holland and Knight on behalf of Nando's of Woodley 7 

Park, LLC, the applicant. 8 

To my far left is Mr. Steve Combs, he 9 

is our witness real estate broker. 10 

To his right is Mr. Burton Heiss, a 11 

representative of Nando's. 12 

And we will also B 13 

CHAIR JORDAN:  I'm sorry, the last name 14 

again? 15 

MS. BROWN:  Burton, B-U-R-T-O-N, 16 

Heiss, H-E-I-S-S.  Did I get that right? 17 

MR. HEISS:  You did. 18 

MS. BROWN:  Okay.  We will also have as 19 

a witness, Mr. Lindsley Williams who is on his way 20 

here if not B 21 

So, those are our witnesses for today. 22 
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CHAIR JORDAN:  Okay.  And for our 1 

party or proponent? 2 

MR. GOODMAN:  Yes, good morning, 3 

again.  John Goodman for WPCA. 4 

To my right, Peter Brusoe. 5 

CHAIR JORDAN:  I'm sorry? 6 

MR. GOODMAN:  To my right is Peter 7 

Brusoe, B-R-U-S-O-E, who is the president of WPCA 8 

and we'll have a second WPCA witness, Barbara 9 

Ioanes. 10 

CHAIR JORDAN:  Okay, just tell me who's 11 

sitting at the table right now then we can introduce 12 

those. 13 

MR. ZAYTOUN:  Salim Zaytoun. 14 

CHAIR JORDAN:  Last name again? 15 

MR. ZAYTOUN:  Zaytoun, Z-A-Y-T-O-U-N. 16 

CHAIR JORDAN:  Okay.  To your left, 17 

yes? 18 

MS. BOLE:  I'm Gwendolyn Bole, I'm an 19 

ANC 3C Commissioner and I've been designated by the 20 

Chair to speak on behalf of the ANC 3C. 21 

MR. REBA:  Good morning, Mr. Chair, my 22 
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name is Lee Brian Reba.  I am the Commissioner for 1 

the affected single-member district, 3C01. 2 

CHAIR JORDAN:  Your last name again?  3 

I'm sorry. 4 

MR. REBA:  Reba, R-E-B as in boy A. 5 

CHAIR JORDAN:  Recite the item -- we 6 

already called this matter and consolidated the 7 

priority status groups, so only one of you are going 8 

to be able to speak toward this.  So, have you 9 

decided who that's going to be? 10 

I guess you weren't here, so it might 11 

be Mr. Goodman, but you're not going to have 12 

individual rights in this particular hearing. 13 

Also essentially, it is clearly the 14 

same issue that was raised in your priority 15 

status -- both priority status requests. 16 

As you know, the Board has reviewed the 17 

record in these files and looked at each and every 18 

document and gone over these things.  And it's not 19 

necessary, in fact, we discourage you to have a 20 

regurgitation which we've already looked at. 21 

It's important that you hit the 22 
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issues -- to drill in on the issues that you know 1 

that are outstanding that's being confronted with 2 

the Board in this matter. 3 

So, with that, I'm going to turn to Ms. 4 

Brown. 5 

MS. BROWN:  Thank you, Mr. Chairman. 6 

Not withstanding the priority status 7 

request in opposition from the Woodley Park 8 

Community Association, we believe there is 9 

widespread support for this application. 10 

We have the support of the ANC, the SMD, 11 

Single-Member District Representative B 12 

CHAIR JORDAN:  I'm sorry, I was 13 

neglectful, how long do you think you need for your 14 

presentation? 15 

MS. BROWN:  Ten to 15 minutes, 15 16 

minutes. 17 

CHAIR JORDAN:  Okay, so it will be 15 18 

minutes. 19 

How long do you think you need? 20 

MR. REBA:  About the same. 21 

CHAIR JORDAN:  Okay.  So, 15 minutes a 22 
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side, please? 1 

Thank you. 2 

MS. BROWN:  Thank you. 3 

We do have widespread support for this 4 

application, ANC, the SMD, the Office of Planning, 5 

DDOT has indicated that it has no objections. 6 

There are numerous emails and letters 7 

of support in the record and we understand today 8 

that we will hear about more support from neighbors 9 

and businesses that Mr. Reba will be testifying to. 10 

The single issue that I want to focus 11 

on today is the one that is creating the most 12 

controversy and that is the 25 percent cap on eating 13 

establishments in the Woodley Park overlay. 14 

There are the other special exception 15 

use for the fast food establishment and the 16 

variance for the siting requirements for the 17 

facility along the rear alley.  I don't think those 18 

are controversial. 19 

We've set that out in our statement but 20 

I'm happy to address those as you go through and 21 

if you have questions about it.  But I'll stick 22 
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almost exclusively to the 25 percent cap. 1 

CHAIR JORDAN:  I don't think you anyone 2 

has questioned the exceptional situation presented 3 

here.  I haven't seen that in any brief or 4 

statements from the party opponents. 5 

The issue here is more so on its effect 6 

upon the community in regard to that part of the 7 

test about lifting the cap and its effect upon 8 

the -- going beyond the 25 percent.  Is that 9 

correct?  Is that true? 10 

MR. GOODMAN:  Yes, that's correct. 11 

CHAIR JORDAN:  Thank you. 12 

MS. BROWN:  Thank you. 13 

And we believe we meet the special 14 

exception standard for the Woodley Park overlay to 15 

allow us to exceed the 25 percent cap. 16 

The neighborhood commercial overlays 17 

are designed to encourage a scale of development, 18 

a mixture of building uses and other attributes 19 

such as safe and efficient conditions. 20 

The purposes of the Woodley Park 21 

overlay are also to provide safe and efficient 22 
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pedestrian movement by reducing conflicts between 1 

pedestrians and vehicular traffic and it's to B 2 

The neighborhood commercial overlay is 3 

to encourage and establish a variety of retail 4 

uses, entertainment, personal services and we 5 

believe that the Nando's restaurant at this space 6 

will fulfill those goals by providing a variety of 7 

dining options for the immediate neighborhood and 8 

for visitors to the site. 9 

The exceptional circumstances that 10 

exist pertaining to this property under the 11 

standard for special exception are the 12 

difficulties in renting the space, the change in 13 

demographics to the neighborhood and that this 14 

really was the best option after the landlord and 15 

the real estate agent went through and sifted 16 

through all the applicants and all the 17 

possibilities for the site. 18 

Only three options really emerged and 19 

Nando's was really the best most desirable use for 20 

the neighborhood.  And you'll hear that from 21 

the -- not only from our witnesses but from others 22 
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in support of this application. 1 

So, I think I will go directly to our 2 

witnesses next and reserve the rest of my time for 3 

closing. 4 

So, I'd like to turn now to Mr. Burton 5 

Heiss of Nando's. 6 

MR. HEISS:  Still good morning. 7 

I'm Burton Heiss and I'm CEO of Nando's 8 

Restaurant Group.  I will try and keep my comments 9 

very brief and focus mostly on, first of all, a very 10 

brief overview of Nando's. 11 

We currently have four other 12 

restaurants in the District.  We have additional 13 

ones in Maryland and Virginia.  We specialize in 14 

flame-grilled chicken, spicy chicken. 15 

We are deemed in the District fast food, 16 

but I think when you enter a Nando's, if anyone has, 17 

you find that you get a menu, you have a table, you 18 

eat off of plates and silverware.  It's more of a 19 

full service dining experience. 20 

As far as our presence potentially in 21 

Woodley Park, one of the benefits of a Nando's is 22 
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we do build every restaurant to scope.  They're 1 

individually designed.  It's not from a visibility 2 

standpoint, a chain.  From the facade to the 3 

interior, everything is unique and individualized. 4 

And our point of view, they're part of 5 

the community, to serve the community.  We 6 

typically add 35 to 40 jobs per location we open.  7 

We have no short-term aspirations but rather to 8 

sign a ten year lease with two five year options 9 

and be in the neighborhood for 20 years. 10 

We see Woodley Park as a great home for 11 

us.  We've had great experience in the other 12 

neighborhoods in the District and looking forward 13 

to being there. 14 

MS. BROWN:  Thank you.  I'd like to 15 

next turn to our witness, Mr. Steve Combs of KL&B 16 

Real Estate and he was the broker for this property 17 

and does a lot of work in the Woodley Park 18 

neighborhood. 19 

Mr. Combs, could you introduce yourself 20 

and proceed with your testimony? 21 

MR. COMBS:  Sure.  Yes, hi, Mr. 22 
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Chairman, Board Members.  My name is Steve Combs.  1 

I'm with KL&B Retail.  I specialize in retail 2 

leasing, I only do retail leasing and predominantly 3 

work in the District. 4 

I represent landlords and tenants, so 5 

landlords are looking for retailers, I also 6 

represent several retailers who are active looking 7 

for sites in the D.C. market. 8 

I've been working on the subject 9 

property -- well, I've been working with the 10 

landlord, Grosvenor, for about ten years.  I've 11 

been doing this for a total of about 20 years. 12 

And so the space in question is the 13 

former Bank of America.  Bank of America gave 14 

notice that they were not renewing back in June of 15 

2013.  So, we have been marketing this space for 16 

over 18 months which is a lot longer than we have 17 

to do that. 18 

We market the space through several 19 

different means, through CoStar which is an MLS for 20 

commercial properties, through  LoopNet, through 21 

mass emails to the brokerage community and to 22 



 
 
 62 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

direct marketing to retailers who we are 1 

specifically trying to target for a site. 2 

Since the property was a former bank, 3 

the obvious tenant we wanted to go after was a bank 4 

tenant because it's an easy conversion.  It's, you 5 

know, allowed by right and, unfortunately, we 6 

marketed for several months.  We contacted every 7 

bank that was out there in the market and there was 8 

no bank interested in taking this space. 9 

One of the reasons might be because 10 

banks are downsizing.  They're consolidating and 11 

downsizing.  And I can give you a specific 12 

examples. 13 

One of the tenants I represent is Wells 14 

Fargo Bank in the District.  And whereas we used 15 

to do on average one to two deals a month back before 16 

the downturn, I've only done two leases with Wells 17 

Fargo in the last two years and both of those leases 18 

have been under 2,000 square feet.  The space in 19 

question is 3,400 square feet. 20 

So, other than the banks, we also 21 

targeted several other categories, one of those was 22 
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pet stores.  We went after Unleashed by Petco which 1 

is in the perfect size range.  They are 3,400 2 

square feet. 3 

We went -- we've targeted other tenants 4 

like salons.  One particular tenant was Radio 5 

Shack we targeted.   6 

Unfortunately, Petco opted not to move 7 

forward with us, they had to have a grocery anchored 8 

center.  They would not locate in a neighborhood 9 

strip. 10 

And the other, you know, more, mom and 11 

pop-type tenants, they really want typically 12 

smaller spaces in the 1,000 sort of 1,500 square 13 

foot range.  So it just wasn't -- that wasn't a fit. 14 

And those comments about those 15 

retailers leads to a general discussion about 16 

retail trends in these neighborhoods.  You know, 17 

because of the banks downsizing, because of the 18 

Internet, because of Amazon, a lot of these stores 19 

are just not locating in these strips like they used 20 

to. 21 

We don't want -- another tenant is Radio 22 
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Shack, you know, who used to open up in a lot of 1 

these areas.  They're going completely out of 2 

business, closing all of their stores. 3 

And so, what -- out of all of those 4 

tenants, the one exception is restaurants which I 5 

received over 100 calls on the -- because we have 6 

a leasing sign on the building.  I literally 7 

received over 100 calls from restaurants that 8 

wanted to locate in this space. 9 

And obviously, we knew that was not 10 

going to be allowed by right without the special 11 

exception. 12 

So, anyway, so, mind you, we've been 13 

marketing this space for almost two years.  We 14 

reached -- we had three finalists of tenants who, 15 

you know, were willing to move -- to lease with us.  16 

One was 7-11, one was Sleepy's, both of which were 17 

allowed by right and the third tenant that 18 

was -- the one that we picked out of the restaurant 19 

groups was Nando's. 20 

And there several reasons for that. 21 

Reason one is because Nando's is a very 22 
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upscale family-type restaurant.  They use real 1 

plates and silverware, not paper. 2 

One of the most important things about 3 

Nando's is it's not a bar.  Of the 100 restaurants 4 

or so that contacted us, they all wanted to open 5 

bars, they wanted to stay open until last call. 6 

And I've done a lot of work in these 7 

neighborhoods like Woodley, like Cleveland Park, 8 

like Dupont Circle and I know that's one a lot of 9 

the neighborhoods do not want.  So, that's one of 10 

the things we did not focus on tenants with a bar. 11 

So, Nando's closes at 11:00 p.m.  One 12 

of the coolest things about Nando's was that 13 

they're all different.  It doesn't have  a chain 14 

feel and they design each restaurant differently. 15 

I went and looked at several of the 16 

units with Perry Reid who's the asset manager that 17 

represents ownership of the building plan. 18 

So, Mr. Chairman, I wanted to 19 

specifically address one of your comments that this 20 

is not about the money with Grosvenor.  You know, 21 

we could have done leases with these by right uses 22 
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and been collecting rent already. 1 

Instead, at Grosvenor, we chose to move 2 

forward with Sleepy's because it was such more 3 

upscale and we thought it was a much better fit to 4 

the neighborhood and would be much widely accepted 5 

by the neighborhood. 6 

Am I going too long? 7 

UNKNOWN PARTICIPANT:  You said 8 

Sleepy's. 9 

MR. HEISS:  You said Sleepy's. 10 

MR. COMBS:  I'm sorry? 11 

MR. HEISS:  You said Sleepy's.  You 12 

were going to go forward with Sleepy's.  They got 13 

it. 14 

MR. COMBS:  You guys know what I'm 15 

talking about. 16 

So, that's about it. 17 

MS. BROWN:  Thank you, Mr. Combs. 18 

For the record, Mr. Perry Reid's the 19 

landlord and owner of the building, the 20 

representative of Grosvenor is here if you have any 21 

questions for him, but we do not have any direct 22 
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testimony from him. 1 

And I'd like to turn to our next 2 

witness, Mr. Lindsley Williams. 3 

MR. GOODMAN:  Excuse me, Mr. Chairman, 4 

is it possible to B 5 

CHAIR JORDAN:  Yes, you certainly can. 6 

MR. GOODMAN:   -- ask a question? 7 

CHAIR JORDAN:  Yes, we're going to 8 

cross examine the witnesses. 9 

MS. BROWN:  Sure, be happy to. 10 

CHAIR JORDAN:  And I thank you for 11 

reminding me.  The Vice Chair should have hit me 12 

and told me that. 13 

VICE CHAIR ALLEN:  I was just getting 14 

ready to. 15 

MR. GOODMAN:  Good afternoon. 16 

Do you recall when it was that the bank 17 

moved out of the property? 18 

MR. COMBS:  It was, I believe I have 19 

that in my notes on my prospect report.  It was 20 

March of 2014. 21 

MR. GOODMAN:  So, and when did you sign 22 



 
 
 68 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

a Letter of Intent with Nando's? 1 

MR. COMBS:  That Letter of Intent was 2 

signed I'm going to say approximately -- do you 3 

remember?  July/August. 4 

MR. GOODMAN:  Okay, three, four months 5 

or so?  All right. 6 

Now, there have been two other 7 

vacancies in that building that were -- at least 8 

that I recall, the Socci Club moved out and 9 

International Café.   10 

Do you recall how long of a gap was 11 

between those tenants moving out and a new tenant 12 

moving in?  Or your signing an agreement with the 13 

other tenant? 14 

MR. COMBS:  I don't recall exactly, no. 15 

MR. GOODMAN:  I would -- my impression 16 

is that the Socci Club space was vacant for a year 17 

or more. 18 

MS. BROWN:  And I'd object because 19 

that's testimony as opposed to a question. 20 

MR. GOODMAN:  Well, I'm asking a 21 

question.  I was going to ask if that sounded 22 
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right. 1 

CHAIR JORDAN:  Wait, wait, wait, wait, 2 

wait, wait.  When we get objections, let me handle 3 

that. 4 

MR. GOODMAN:  Okay. 5 

CHAIR JORDAN:  You're doing great, but 6 

just let me handle that.  What was your question 7 

again?  What was your question? 8 

MR. GOODMAN:  My question was, it's my 9 

impression that the Socci Club space was vacant for 10 

a year or two, does that sound right? 11 

CHAIR JORDAN:  That's a proper term. 12 

MR. COMBS:  Unfortunately, I don't 13 

have my notes on that.  I don't believe it was 14 

vacant that long, but B 15 

CHAIR JORDAN:  His response is he 16 

really doesn't know. 17 

MR. GOODMAN:  Same kind of question for 18 

the International Café, I would have thought it was 19 

vacant for over a year, does that sound right to 20 

you? 21 

CHAIR JORDAN:  Let me ask you now, 22 
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what's the relevance of that?  Were they in the 1 

same B 2 

MR. GOODMAN:  In the same building, 3 

right next door. 4 

CHAIR JORDAN:  In the same location, in 5 

the same footprint?  What do I want to call it, the 6 

same tenant lease? 7 

MR. GOODMAN:  No, there are -- and I 8 

don't want to testify, but there are, I believe , 9 

four B 10 

CHAIR JORDAN:  So, why are you asking 11 

that question? 12 

MR. GOODMAN:  Because it sounds as if 13 

they're case is that they tried and tried and tried 14 

to find a tenant and Nando's, you know, after a long 15 

search, was the best tenant or the only tenant. 16 

It sounds as if the space was B 17 

CHAIR JORDAN:  And your question is 18 

trying to do what? 19 

MR. GOODMAN:  It's trying to undermine 20 

their case that there's something exceptional, 21 

which is what they have to show, about not being 22 
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able to find a tenant for a few months. 1 

CHAIR JORDAN:  We're talking about 2 

this one space? 3 

MR. GOODMAN:  Correct. 4 

CHAIR JORDAN:  Okay, that's what 5 

they're saying.  They're saying this one 6 

particular space. 7 

MR. GOODMAN:  And B 8 

CHAIR JORDAN:  So anything outside 9 

this one particular space regarding it's 10 

marketability, because I'm sure the spaces have 11 

different looks, shapes, size and what have you. 12 

So, I would say anything outside of this 13 

space would not be relevant to what we are here for 14 

today. 15 

MR. GOODMAN:  Okay.  I will move on. 16 

In the application papers, there is a 17 

reference to a guaranteed lease.  Do you know what 18 

that term means? 19 

MS. BROWN:  And just for a point of 20 

clarification, could you cite to the application 21 

where it talked about a guaranteed lease? 22 
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CHAIR JORDAN:  Now, let me -- now we're 1 

going to really go back and back up.  I started to 2 

catch myself when I was joking with the Vice Chair. 3 

If you're going to want the opportunity 4 

to cross examine each witness as the witness is 5 

presented, then you're going to limit your cross 6 

examination to the direct testimony given by that 7 

witness. 8 

Now, you also have the right, and I give 9 

you that, to let the applicant finish their 10 

presentation and their case to ask more general 11 

questions toward their application. 12 

So, I'm going to give you that 13 

opportunity because otherwise, it's beyond the 14 

direct that was given. 15 

MR. GOODMAN:  I will take that 16 

opportunity.  Thank you, Mr. Chairman. 17 

CHAIR JORDAN:  Okay.  Ms. Brown? 18 

MS. BROWN:  And if those are all the 19 

questions for Mr. Combs B 20 

CHAIR JORDAN:  It may or may not be, 21 

he's going to take the second option, let's go on 22 
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to your next witness. 1 

MS. BROWN:  Okay.  If I could just 2 

point out that Mr. Combs does have a meeting to get 3 

to at 12:30, so if we could accommodate his 4 

schedule, I would love to.  But I understand that 5 

this proceeding has priority. 6 

CHAIR JORDAN:  We've got to do what we 7 

have to do. 8 

MS. BROWN:  Oh, I understand.  Thank 9 

you. 10 

CHAIR JORDAN:  Your next witness, 11 

please? 12 

MS. BROWN:  Mr. Williams? 13 

SECRETARY MOY:  Thank you, Mr. 14 

Williams.  Do you solemnly swear or affirm that the 15 

testimony that you're about to present in this 16 

proceeding is the truth, the whole truth and 17 

nothing but the truth? 18 

MR. WILLIAMS:  I so affirm. 19 

SECRETARY MOY:  Thank you. 20 

MS. BROWN:  Mr. Williams, could you 21 

introduce yourself for the record and proceed with 22 
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your testimony? 1 

MR. WILLIAMS:  Sure.  Good afternoon 2 

ladies and gentlemen.  My name is Lindsley 3 

Williams.  I am a long-term resident of the city 4 

of the District of Columbia and have had various 5 

roles here. 6 

CHAIR JORDAN:  Are you 7 

offering -- excuse me, Mr. Williams. 8 

Are you offering him as an expert? 9 

MS. BROWN:  We did not offer him as an 10 

expert because we did not submit his resume for 11 

that.  But I do know he's testified numerous times 12 

as an expert before this Board of Zoning 13 

Adjustment. 14 

CHAIR JORDAN:  When he first sat around 15 

here, he didn't have it in his grasp. 16 

MS. BROWN:  So B 17 

CHAIR JORDAN:  He's certainly 18 

acceptable to the Board. 19 

MS. BROWN:  Thank you. 20 

MR. WILLIAMS:  Thank you. 21 

Good afternoon, again, my name is 22 
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Lindsley Williams and I'm pleased to be here to 1 

bring a little light to this case in terms of the 2 

background for the case that the regulations that 3 

are now in effect. 4 

It started in the 1980s with the early 5 

renditions of the Comprehensive Plan, petitions by 6 

citizens up and down Wisconsin Avenue and the 7 

Connecticut Avenue corridor. 8 

And by about 1986, the Office of 9 

Planning came up with the idea which it had imported 10 

from San Francisco to establish neighborhood 11 

commercial overlay zones as a means of softening 12 

some of the impacts that the citizens were feeling 13 

with the eternal march and the vigorous march of 14 

the people with money, that's the banks and the 15 

people that were involved with eating and drinking 16 

establishments which were seen as threatening to 17 

take over the communities. 18 

The Office of Planning at that time was 19 

far from the system it has in place right now with 20 

significant staff, well trained staff and all kinds 21 

of data. 22 
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The people there were professional at 1 

the time, but dealing with limited information and 2 

basically brought forth an idea that said we should 3 

establish a cap at 25 percent in the various 4 

neighborhood commercial zones. 5 

That cap was discussed and I can tell 6 

you from my experience on the case which I sat as 7 

a member of the Zoning Commission at the time, that 8 

we didn't have all kinds of lists in the form that 9 

you will probably see in the record of this case 10 

showing what the frontage is on this block and that 11 

block and which one is a restaurant and which one 12 

isn't. 13 

But the collective impression that I 14 

have and the recall that I have is that there was 15 

no belief on the part of the Commission at the time 16 

that the regulation as proposed then and as finally 17 

adopted, was going to set up any kind of a situation 18 

where anybody was over capacity to begin with. 19 

But the Commission in its deliberations 20 

did realize that there could be times when the limit 21 

would be reached and I want to now to sort of drop 22 
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back for a second and talk about laws with which 1 

we are all familiar. 2 

The first one I'm going to talk about 3 

is the Height Act.  The Height Act provides certain 4 

rules and once you get to that limit, that's it.  5 

There is no relief in sight.  The only relief 6 

that's in sight for the Height Act which was 7 

actually practiced in the early days of the Height 8 

Act was to amend the Height Act. 9 

So, in the '20s, we saw lots of 10 

amendments as people wanted to go higher.  And they 11 

asked for and often got relief. 12 

In the zoning world, we have a situation 13 

where we have limits that are set.  You had cases 14 

this morning that you were discussing.  I was 15 

watching you.  And you had cases where you're only 16 

allowed to take a roof structure up to 18 feet, six 17 

inches.  You may remember that number from this 18 

morning. 19 

Once you get to 18-6 and you want to go 20 

higher, it's a variance.  A variance requires 21 

multiple tests to be met.  It is set up as a strict 22 
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barrier but there is a process through the BZA to 1 

overcome it and to deal with the unusual, the 2 

unanticipated and so on. 3 

But in the case that we have here, we 4 

have a special exception which was designed to sort 5 

of say, we want to provide a forum, we the Zoning 6 

Commission, believe there ought to be a forum so 7 

that when certain limits are reached, as is the case 8 

here, there can be a  discussion between -- with 9 

the applicant and with the community and decisions 10 

by the Board to entertain whether or not the relief 11 

that is being sought in this case to allow a 12 

restaurant can be granted without B 13 

CHAIR JORDAN:  Just so you know, begin 14 

to wrap because you are beyond the time. 15 

MR. WILLIAMS:  Oh, I'm sorry. 16 

Well, so, we have the context of a 17 

special exception and I wanted to simply make sure 18 

that you were aware of that and that it is the right 19 

and proper thing to do to consider it. 20 

The only other fact that I want to put 21 

into the matter right now is that there have been 22 
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significant changes in the population in the 1 

immediate area in question. 2 

And in dealing with the report B 3 

CHAIR JORDAN:  So, that you wrap up, 4 

that means like end your paragraph or sentence, not 5 

start a new paragraph or sentence, Mr. Williams. 6 

MR. WILLIAMS:  Well B 7 

CHAIR JORDAN:  You're beyond the time, 8 

so why don't you take another 30 seconds and wrap 9 

up what you have to say. 10 

MR. WILLIAMS:  Okay, 1980, 2647, 1990, 11 

2994, 2000, 2774 and 2010 a big jump to 3376 and 12 

a lot more kids.  That's the -- I'll give this 13 

report to the clerk for the official record. 14 

But the point is that times change and 15 

numbers have changed and the context is here.  You 16 

should hear the case and look at it as an open 17 

question as to whether the merits are met and I 18 

would encourage you to do that. 19 

Thank you. 20 

CHAIR JORDAN:  Thank you. 21 

Board, any questions you would like to 22 
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ask? 1 

Well, Ms. Brown, is that your general 2 

case? 3 

MS. BROWN:  That's our case-in-chief 4 

and we'll reserve the rest for rebuttal. 5 

CHAIR JORDAN:  Certainly. 6 

Board, any questions you would like to 7 

ask the applicant, any of the witness of the 8 

applicant? 9 

All right, then Mr. -- is it Goodman?  10 

I'm sorry. 11 

MR. GOODMAN:  Yes. 12 

CHAIR JORDAN:  Please, any cross 13 

examination of the applicant's presentation? 14 

MR. GOODMAN:  No, thank you. 15 

CHAIR JORDAN:  Are you sure?  You had 16 

some other questions when ever we cut out. 17 

MR. GOODMAN:  Yes, but like we said, I 18 

can do that as part B 19 

CHAIR JORDAN:  No, no, you can do it in 20 

cross examination. 21 

MR. GOODMAN:  Yes, back to you, Mr. 22 
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Combs. 1 

CHAIR JORDAN:  I'm going to ask you to 2 

just ask the question and then the applicant will 3 

chose who she'll provide a response.  Okay? 4 

MR. GOODMAN:  There is a reference in 5 

the application that says, and there's a quotation, 6 

Nando's was the only potential tenant with the 7 

financial ability to guarantee a multi-year lease.  8 

I believe that's on page three of the application. 9 

What is a guaranteed lease? 10 

MR. COMBS:  Now, do you want me to 11 

answer that? 12 

MS. BROWN:  Well, I would say that the 13 

applicant backed away from that argument.  But B 14 

CHAIR JORDAN:  Let him B 15 

MS. BROWN:  I just want to point that 16 

out.  We'll be happy to answer it. 17 

CHAIR JORDAN:  He's asking what's in 18 

the application?  He asked what's in the 19 

application, please respond. 20 

MR. COMBS:  When you say application, 21 

I'm not sure what you mean by application. 22 
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CHAIR JORDAN:  There's documents been 1 

filed and he's saying in the documents that are 2 

filed in this case, there's a statement from the 3 

applicant that says the only tenant that would have 4 

a guaranteed lease. 5 

Is that the wording that you used? 6 

MR. GOODMAN:  Guarantee a multiple 7 

year lease.  I'm just trying to B 8 

CHAIR JORDAN:  What document are you 9 

looking at? 10 

MR. GOODMAN:  It's the application 11 

itself. 12 

CHAIR JORDAN:  Okay.  So, that 13 

statement is -- he's saying that statement's in the 14 

application.  He's asking you what does that mean? 15 

MR. COMBS:  Okay, I'm not exactly sure 16 

what it means B 17 

MS. BROWN:  If you don't know the B 18 

MR. COMBS:  -- in regards to the 19 

application. 20 

MS. BROWN:  If you don't have an 21 

answer, then B 22 
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CHAIR JORDAN:  All right.  So, let me 1 

ask the question carrying it a step further. 2 

Did other -- you had other tenants other 3 

than I think the two you named, Sleepy's and B 4 

MR. COMBS:  7-11. 5 

CHAIR JORDAN:  7-11.  Did anybody else 6 

other than those two -- is the reason why you're 7 

doing Nando's is because they offered you a 8 

guaranteed lease?  Is that the better question? 9 

MR. COMBS:  No, 7-11's a national 10 

accredited tenant. 11 

CHAIR JORDAN:  No, the question is the 12 

guaranteed lease.  Was that the criteria? 13 

MR. COMBS:  No, that wasn't it at all. 14 

CHAIR JORDAN:  So, there you go.  I 15 

hope I hit the question that you needed. 16 

MR. GOODMAN:  Much better than I would 17 

have. 18 

Does your client, in this case 19 

Grosvenor, give you kind of specifications of, you 20 

know, financial criteria or credit worthiness or 21 

stability that you use to try to find tenants? 22 
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MR. COMBS:  Every case is different.  1 

We look at ever space and every tenant differently. 2 

You know, the tenant will typically, 3 

you know, present their financials and we'll 4 

determine what is, you know, what is the right type 5 

of guarantee for a lease.   6 

So they're all different. 7 

MR. GOODMAN:  You used the term again 8 

guarantee for a lease.  What does that mean 9 

exactly? 10 

MR. COMBS:  Well, when we're talking 11 

about guaranteeing a lease, it's just some way to 12 

secure the lease.  A tenant has to have -- it's the 13 

opposite of a nonrecourse lease where a tenant can 14 

just close shop and walk away with no recourse. 15 

MR. GOODMAN:  Okay.  So, it's, you 16 

know, kind of up front payment or some B 17 

MR. COMBS:  No, no.  It's would be an 18 

entity that would be an entity, an LLC that has some 19 

assets behind it.  If that entity doesn't have 20 

assets behind it, then options are a personal 21 

guarantees and we have all different types of these 22 
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guarantees and all different leases. 1 

MR. GOODMAN:  And do you only consider 2 

applicants who are able to guarantee a lease? 3 

MR. COMBS:  I would say they have to 4 

have some sort of way of guaranteeing a lease.  I'd 5 

say that, you know, I don't know of any landlord 6 

in the city who does nonrecourse leases. 7 

MR. GOODMAN:  That's all. 8 

CHAIR JORDAN:  That's all the 9 

questions you have of the applicant's case? 10 

MR. GOODMAN:  Yes. 11 

CHAIR JORDAN:  Okay. 12 

Then let's go to the Office of Planning. 13 

MS. THOMAS:  Good afternoon, Mr. 14 

Chairman and Members of the Board. 15 

CHAIR JORDAN:  Good afternoon. 16 

MS. THOMAS:  The Office of Planning is 17 

continuing to recommend approval of this project. 18 

We do believe that the application met 19 

the standards for special exception relief and the 20 

variance relief.  And we support the inclusion of 21 

the ANC's conditions as part of the conditions of 22 
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approval. 1 

CHAIR JORDAN:  Board, any questions to 2 

the Office of Planning? 3 

What's your opinion or your thought 4 

toward the issue with the 25 percent cap and the 5 

overall effect that this restaurant would have on 6 

the neighborhood? 7 

MS. THOMAS:  I think that the first 8 

part, the overall cap, the special exception 9 

process provides the mechanism whereby the 10 

community could come together to discuss, you know, 11 

if that cap is going to be exceeded if they are in 12 

agreement or not. 13 

That was the purpose of, in one sense 14 

of the overlay, the neighborhood commercial 15 

overlays.  It wasn't intended to freeze businesses 16 

in time. 17 

And so, the special exception provided 18 

that outlet so that they could be able to -- they 19 

are able to review it and in this case, the 20 

community is in support of what is being proposed 21 

here.  And they're doing so with special 22 
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conditions for this fast food establishment that 1 

they believe would be able to mitigate any adverse 2 

impacts on the neighborhood.  So we are in support 3 

of that. 4 

CHAIR JORDAN:  But I guess my question, 5 

do you have any -- when you say the community's in 6 

support, who are you referring to? 7 

MS. THOMAS:  Through the ANC. 8 

CHAIR JORDAN:  Okay. 9 

MS. THOMAS:  Yes. 10 

CHAIR JORDAN:  All right.  Board, any 11 

other questions? 12 

Applicant, any questions? 13 

MS. BROWN:  No questions. 14 

CHAIR JORDAN:  Mr. Goodman? 15 

MR. GOODMAN:  No questions. 16 

CHAIR JORDAN:  Does the ANC, any 17 

questions -- or Office of Planning would you like 18 

to ask any questions of the Office of Planning 19 

representative? 20 

MS. THOMAS:  No. 21 

CHAIR JORDAN:  Okay.  Yes, please? 22 
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VICE CHAIR ALLEN:  Thank you. 1 

One of the sections about the granting 2 

of the special exception goes to a detrimental 3 

effect on, it lists a whole number of things, but 4 

one of them is those working in the community.   5 

And we have a number of restaurants that are 6 

concerned about this. 7 

Did you look at that specifically or was 8 

it just if ANC sort of supported it, so you felt 9 

like that was enough of a community response? 10 

MS. THOMAS:  Could you show me that 11 

section where it says detrimental? 12 

CHAIR JORDAN:  That's just part of the 13 

special exception requirement for making the 14 

community commercial spaces.  And I think 1304.1. 15 

VICE CHAIR ALLEN:  Oh, thank you, Mr. 16 

Chairman. 17 

MS. THOMAS:  Oh, yes, I see, residing 18 

or working in the vicinity. 19 

Well, we did not see anything in the 20 

record from anybody working in the -- I think is 21 

that what you're referring to, the working part? 22 
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VICE CHAIR ALLEN:  Yes. 1 

MS. THOMAS:  We did not see anything in 2 

the record at the time when this report was being 3 

written that there was any opposition from people 4 

who are working in the community. 5 

VICE CHAIR ALLEN:  Okay, thanks. 6 

CHAIR JORDAN:  All right.  Okay, then 7 

we will go to the Department of Transportation in 8 

this matter and then anyone here from DOT?  They 9 

did submit a letter of no objection. 10 

Let's turn to ANC 3C and certainly hear 11 

what you want to say about this. 12 

MR. REBA:  Thank you, Mr. Chair. 13 

CHAIR JORDAN:  Now, I understand this 14 

is consolidated ANC.  I know you have a single 15 

District member chair, but so you both are not 16 

getting bites at the apple, only the ANC 3C. 17 

MS. BOLE:  Right, I'm B 18 

CHAIR JORDAN:  So, are you 19 

consolidated?  You can speak -- the single member 20 

can speak as a person in support or in opposition, 21 

but you won't get the same leeway that the ANC 22 
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itself. 1 

MR. REBA:  Understood.  I believe 2 

Commission Gwendolyn Bole is here as a private 3 

citizen in support of the application and the ANC's 4 

decision along with my neighbors, Penny Weaver, and 5 

one of the business owners within the Woodley Park 6 

original overlay. 7 

CHAIR JORDAN:  I need to know who's 8 

speaking for the ANC. 9 

MR. REBA:  I am, sir. 10 

CHAIR JORDAN:  Okay.  And then you're 11 

speaking as a witness? 12 

MS. BOLE:  Well, actually, I have been 13 

designated by the chair of the ANC 3C to speak as 14 

well. 15 

I could keep mine to a minute. 16 

CHAIR JORDAN:  Okay, that's what I was 17 

getting at initially. 18 

MS. BOLE:  Commissioner Reba will B 19 

CHAIR JORDAN:  Okay. 20 

MS. BOLE:   -- do most of the 21 

testifying and I'm going to follow-up. 22 
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CHAIR JORDAN:  Please.  I mean 1 

it's -- that's what the rules require and so, please 2 

proceed. 3 

MR. REBA:  Thank you, sir. 4 

Based on your earlier comments, I did 5 

delete some of my comments, some portions of my 6 

testimony based on the facts that you're already 7 

aware of and the facts of why we're here today. 8 

Good morning, Mr. Chairman and fellow 9 

BZA Commissioners, it's a privilege to be here 10 

before you today.   11 

My name is Lee Brian Reba and I have the 12 

esteemed pleasure of serving as Commissioner for 13 

Single-Member District for 3C01. 14 

I have lived in Woodley Park for the 15 

past 20 years and I often like to share that I 16 

learned how to swim at the Sheraton Washington 17 

Hotel as a little boy where my grandparents 18 

belonged to the pool club in order to establish my 19 

deep roots to the Woodley Park community. 20 

I am certainly not a newbie to the 21 

neighborhood with a personal agenda.  I am a long 22 
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time resident who believes Woodley Park is the 1 

gateway to downtown as well as to all places north 2 

along the Connecticut Avenue corridor. 3 

Let me take a moment to thank you for 4 

giving myself and my neighbors from the Woodley 5 

Park community an opportunity to comment on this 6 

application this afternoon. 7 

As you know, we're here today because 8 

on November 12, 2014, the Woodley Park Community 9 

Association held their annual fall meeting where 10 

among many community issues addressed that night, 11 

the Association addressed the issue of raising the 12 

restaurant cap to permit a new restaurant to come 13 

into the Woodley Park neighborhood. 14 

To quote the president of the Woodley 15 

Park Community Association, and I have his email 16 

with me today which I can submit for the record, 17 

those in attendance politely discussed the issues. 18 

Some arguments raising the cap included 19 

historic preservation and it would harm family 20 

owned businesses. 21 

Some arguments for raising the cap 22 
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included providing more restaurant options, 1 

allowing the free market to work and the 2 

arbitrariness of 25 percent. 3 

After about 30 minutes of debate, the 4 

Community Association voted to oppose the 5 

restaurant cap 15-6. 6 

The email also states that the previous 7 

Executive Committee had approved a previous fast 8 

food exception on the basis that the D.C. zoning 9 

law's definition of fast food was lacking. 10 

After the Woodley Park Community 11 

Association's fall meeting, I personally received 12 

numerous emails and phone calls in support of this 13 

application. 14 

In addition to raising the restaurant 15 

cap, subsequently, five days after the Woodley Park 16 

Community Association meeting on Monday, November 17 

17th at a scheduled and noticed public meeting of 18 

ANC 3C at which a quorum was present, ANC 3C voted 19 

to support Nando's application and to raise the 20 

restaurant cap within the Woodley Park commercial 21 

overlay. 22 
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As a side note, I just wanted to say that 1 

prior to the ANC's public meeting, I prepared two 2 

resolutions, one opposing Nando's and one in 3 

support of Nando's. 4 

But based on the level of support I had 5 

received since the Woodley Park Community 6 

Association's fall meeting, I had to introduce the 7 

resolution to support Nando's. 8 

While 15 people within the Woodley Park 9 

Community Association voted to oppose raising the 10 

restaurant cap at their annual fall meeting, today, 11 

along with Commissioner Gwendolyn Bole from ANC 12 

3C02 and constituents Ruth Ellis and Penny Weaver, 13 

I am here to present to the Zoning Commission 120 14 

signatures from residents throughout Woodley Park 15 

including residents that abut the Woodley Park 16 

neighborhood commercial overlay district who not 17 

only support this application, but also support 18 

raising the restaurant cap.  That's right, 120 19 

signatures. 20 

This support does not include many of 21 

those that emailed me which were forwarded to you 22 
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for your review nor does this number, 120, 1 

represent those who telephoned me because they 2 

couldn't connect in order to sign the petition. 3 

In addition to the 120 signatures I 4 

present this afternoon, I am also here today along 5 

with my colleagues and neighbors to present to the 6 

Zoning Commission an additional 19 signatures from 7 

businesses throughout Woodley Park. 8 

These signatures obtained from the 9 

Woodley Park businesses are from owners and/or 10 

authorized representatives of said business. 11 

All of these businesses are excited 12 

about Nando's coming into our community and all are 13 

excited about the vibrancy they will bring. 14 

As I close my remarks, I'd like to share 15 

one final thought, the commercial space this 16 

applicant seeks has laid dormant for almost going 17 

on two years.  Having dormant spaces for long 18 

periods of time, which Mr. John Goodman has 19 

elegantly identified this morning, empty spaces 20 

hurt communities. 21 

Over the years, Woodley Park has had a 22 
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number of empty storefronts that have laid dormant 1 

for extended periods of time.  And as we all know, 2 

this implies to perspective homeowners and renters 3 

that our neighborhood cannot support its local 4 

business and that businesses have reasons not to 5 

come into our community.  Well, that's not a 6 

community I wish to live in or represent. 7 

At this time, I'm going to allow my 8 

colleague, Commission Gwendolyn Bole, and various 9 

other members of the Woodley Park community an 10 

opportunity to testify so they may share their 11 

support and/or opposition with you directly. 12 

I thank you for your time.  I thank you 13 

for your courtesy.  I thank you for your 14 

consideration and I'm happy to take any questions 15 

at this time. 16 

Thank you. 17 

CHAIR JORDAN:  And we're going to 18 

just -- going handle that a little bit different, 19 

if you don't mind. 20 

MR. REBA:  Yes, sir. 21 

CHAIR JORDAN:  We appreciate that and 22 
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I'm going to ask for some questions from the Board 1 

to you. 2 

The Board, any questions? 3 

Let me ask, how did you get the 4 

signatures or is it on a petition, individual 5 

letters or is it -- what is it now, is it a petition? 6 

MR. REBA:  It is a petition that was 7 

started by one of our neighbors and myself and one 8 

of my witnesses circulated the petition throughout 9 

Woodley Park whether it went from door to door or 10 

stood throughout the Connecticut Avenue corridor, 11 

greeting, welcoming and meeting with our 12 

constituency. 13 

CHAIR JORDAN:  And, do we have that in 14 

the record? 15 

MR. REBA:  No, you don't, sir.  I 16 

brought these today because we were collecting 17 

signatures up to the moment. 18 

CHAIR JORDAN:  So, then we would need 19 

those added to the record.  I will accept those for 20 

the record. 21 

So, when we concluded, we will submit 22 
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them. 1 

MR. REBA:  I brought 12 copies, sir. 2 

CHAIR JORDAN:  Okay.  In fact, can you 3 

give those to the Board Secretary now, please? 4 

MR. REBA:  Yes, that's what I will do.  5 

Thank you. 6 

CHAIR JORDAN:  That way we can continue 7 

to ask questions. 8 

MR. REBA:  And, Mr. Chair, to piggyback 9 

off of your question regarding the 120 signatures 10 

in support of this application, I wanted to also 11 

make note and bring to your attention the 19 12 

business owners. 13 

CHAIR JORDAN:  Yes, that's what I 14 

meant, both of those two. 15 

MR. REBA:  Okay.  And these were 16 

acquired by going door to door to these businesses 17 

when I started receiving phone calls in support of 18 

this application. 19 

CHAIR JORDAN:  Thank you.  If you can 20 

submit those. 21 

MR. REBA:  Thank you, Mr. Chair. 22 
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CHAIR JORDAN:  And then we can give it 1 

a proper exhibit number, Mr. Moy, when you get a 2 

chance. 3 

Other questions? 4 

MR. GOODMAN:  Could we see a copy of the 5 

petition? 6 

CHAIR JORDAN:  Yes.  We do have a copy 7 

for the -- Mr. Moy, we have some extra copies.  8 

Please give that to -- thank you, Mr. 9 

Williams -- give that to him. 10 

And Mr. Williams, I'm handing you the 11 

other 19.  Yes, we're going to pass those also.  12 

It's in addition to Mr. Moy. 13 

All right, Board, any additional 14 

questions of Mr. Reba? 15 

Does the applicant have any questions 16 

for Mr. Reba? 17 

MS. BROWN:  Just very quickly. 18 

Mr. Reba, do you consider the Woodley 19 

Park Community Association feel representative 20 

then of what the community wants? 21 

MR. REBA:  Unfortunately, while it 22 
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saddens me to say because they are my constituency, 1 

the answer would be no. 2 

CHAIR JORDAN:  Do you have a question? 3 

Mr. Goodman, for the opponents, any 4 

questions you'd like to ask? 5 

MR. GOODMAN:  No questions. 6 

CHAIR JORDAN:  Then, yes, please.  Mr. 7 

Miller? 8 

MR. MILLER:  I'm sorry.  I didn't 9 

quite get to speak up when you said that did any 10 

of us have questions for Mr. Reba. 11 

I just want to thank Commissioner Reba 12 

for your service and diligence. 13 

Did the -- has the ANC -- was there any 14 

discussion at the ANC meeting about whether or not 15 

the cap needed to be raised? 16 

I see that you're resolution does have 17 

one of the whereas or maybe one of the thoughts 18 

about the importance of the cap.  But given that 19 

apparently the cap is at 25 percent, apparently the 20 

linear frontage is at 33 percent today.  We have 21 

something in the record and this might raise it to 22 



 
 
 101 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

35. 1 

Was there any discussion about whether 2 

it should be raised or do you think the 25 percent, 3 

the ANC thinks it's a good provision and this 4 

special exception process provides the community 5 

an opportunity to see whether it should be exceeded 6 

or not? 7 

MR. REBA:  It was discussed briefly 8 

when those that came to the public meeting raised 9 

the issue.  The issue was also discussed, if you 10 

see on number three, within the conditions of the 11 

ANC resolution number three when it identified any 12 

future new eating establishments proposed for this 13 

space shall be required to seek special exception 14 

relief. 15 

It was brought up when the president of 16 

the Woodley Park Community Association asked us to 17 

remove that from the resolution to better position 18 

themselves for this hearing. 19 

MR. MILLER:  Thank you. 20 

MR. REBA:  Thank you. 21 

CHAIR JORDAN:  And I do know that the 22 
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ANC passed a resolution with three requests for an 1 

inclusion in an order or with some preservations 2 

condition-wise which we'll cover -- the Board will 3 

cover later. 4 

All right, I already asked was there any 5 

cross examination by the party opponents. 6 

So, Board, any other questions, Board? 7 

Then I'm now going to now take the 8 

witnesses, people in support to speak to the Board.  9 

So, you're going to be limited to three minutes to 10 

address the Board, so any three. 11 

So, I'm going to start with 12 

Commissioner Bole, please?  Three minutes. 13 

MS. BOLE:  Yes, I can do it in less. 14 

CHAIR JORDAN:  Okay. 15 

MS. BOLE:  I believe Woodley Park is a 16 

larger neighborhood in the sense that it is where 17 

zoo goers come and it is where many local people 18 

are part of it but it's a slightly -- different than 19 

other neighborhoods as far as I'm concerned. 20 

And I think that a family-centered kind 21 

of restaurant would be a wonderful addition to the 22 
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neighborhood. 1 

I know that you don't consider in a 2 

special exception what would be -- what we'd get 3 

instead, but I believe that the realtor when he says 4 

7-11 is the alternative and we don't need a 7-11.  5 

We have a CVS and we also have a locally owned 6 

market, Manhattan Market, and I'm afraid that that 7 

would heavily eat into their profits. 8 

So, I do commend the realtor for having 9 

made the attempt and, as I understand it, they could 10 

have taken 7-11 some months ago but believe that 11 

Nando's is a better fit and is more upscale for the 12 

neighborhood and I think that is true for people 13 

that come and will be true for those that come from 14 

the hotels as well as local families within Woodley 15 

Park. 16 

People shop on Amazon, it's just not 17 

realistic to think that the realtor is going to be 18 

able to find a bookstore or something other by 19 

matter of right when there are so many 20 

possibilities for restaurants. 21 

I think in this instance, it is 22 
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something that the community wants.  There was a 1 

Woodley Park ListServe on this, 700 members of the 2 

Woodley Park ListServ.  There were many responses, 3 

all of them were in favor of the special exception 4 

for Nando's except one. 5 

I have had many constituents and emails 6 

from my own SMD in support of the special exception. 7 

Thank you. 8 

CHAIR JORDAN:  Thank you. 9 

Board, any questions? 10 

The applicant any questions? 11 

MS. BROWN:  No questions. 12 

CHAIR JORDAN:  Mr. Goodman, any 13 

questions? 14 

Our next witness -- thank you very much 15 

both of you for coming, but thank you. 16 

MS. WEAVER:  Good afternoon, Chairman 17 

Jordan and Board and Zoning Commissioners. 18 

My name is Penny Weaver.  I had my own 19 

testimony, but in view of time, I'm going to read 20 

the testimony of my neighbor, Ruth Ellis, who could 21 

not be with us today.  She was the one that 22 
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initiated the petition in favor of Nando's. 1 

I'm reading her statement, my name is 2 

Ruth Ellis.  I have lived in Woodley Park with my 3 

family for eight years.  I live at 2615 Woodley 4 

Place.  We love Woodley Park and its unique 5 

location. 6 

As you know, we're steps from the 7 

National Zoo, Dupont Circle, Adams Morgan and Rock 8 

Creek Park.  The one thing that Woodley Park lacks 9 

is more friendly family priced restaurants. 10 

Unfortunately, due to scheduling 11 

conflicts, my family and I were unable to attend 12 

the Woodley Park Community Association's annual 13 

meeting on Wednesday, November 12 and the ANC's 3C 14 

public meeting on Monday, November 17. 15 

Ruth could not be here today, but she 16 

does not support the Woodley Park Community 17 

Association's motion to oppose the Nando 18 

application as to the 25 percent cap. 19 

Hence, the petition I initiated with 20 

Commissioner Lee Brian Reba and, subsequently, 21 

circulated by my neighbor, Penny Weaver, along with 22 
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Commissioner Reba. 1 

My family as well as my neighbors 2 

believe that Nando's would bring more dining 3 

options for families and families with small 4 

children to the neighborhood. 5 

We also support the increase in the cap.  6 

I feel the cap is truly outdated. 7 

As discussed with Commissioner Reba 8 

over the years, having empty storefronts  in 9 

Woodley Park does not make the community as 10 

desirable for homeowners and renters alike.  Empty 11 

storefronts are a bigger problem that quote, too 12 

many restaurants. 13 

On behalf of my family and I, we ask that 14 

you please approve Nando's application. 15 

Thank you for your time and courtesy. 16 

CHAIR JORDAN:  Thank you. 17 

Board, any additional -- any questions, 18 

excuse me, Board? 19 

The applicant, any questions? 20 

MS. BROWN:  No questions. 21 

CHAIR JORDAN:  Mr. Goodman, questions? 22 
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MR. GOODMAN:  No questions. 1 

CHAIR JORDAN:  Anyone else wishing to 2 

speak in support?  Anyone else wishing to speak in 3 

support? 4 

Then we will go to the opponents case 5 

but we're going to take five minutes before we do 6 

that and then we'll go into opponents case. 7 

(Whereupon, the above-entitled matter 8 

went off the record at 12:20 p.m. and resumed at 9 

12:30 p.m.) 10 

CHAIR JORDAN:  I understand we have one 11 

more person in support. 12 

MR. REBA:  We do, Mr. Chair, and I 13 

apologize for the confusion.  I was trying to be 14 

respectful and mindful of your comments regarding 15 

the number of witnesses and there was a confusion 16 

on my part, so I apologize. 17 

CHAIR JORDAN:  All right.  Would 18 

anybody like to speak in support?  You have three 19 

minutes. 20 

MR. REBA:  Okay, Ruth Ellis who could 21 

not be here today testimony was going to be read 22 
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by another constituent.  But Penny Weaver was kind 1 

enough to read Ruth's testimony instead of her own. 2 

So, what I'd like to do is have Ms. 3 

Weaver read her testimony. 4 

CHAIR JORDAN:  That's fine. 5 

MR. REBA:  And then I have also, sir, 6 

the owner and proprietor of Manhattan Market, one 7 

of the 19 businesses that signed the business 8 

petition in support of Nando's and she'd like to 9 

say a few words. 10 

CHAIR JORDAN:  Okay, because I took a 11 

break to go into the opponents case.  Just quickly, 12 

please. 13 

MR. REBA:  Okay, thank you, sir. 14 

MS. WEAVER:  I had introduced myself 15 

earlier. 16 

Good afternoon again, my name is Penny 17 

Weaver.  I live at 2601 Woodley Place, NW.  I've 18 

lived in Woodley Park for 26 years and like my 19 

neighbors, I truly love the neighborhood. 20 

As Commissioner Reba knows, I could not 21 

attend the meetings which I already told you in 22 
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Ruth's testimony, so I'm not going to repeat that.  1 

And like my neighbors and the 120 Woodley Park 2 

residents that signed a commanded petition and the 3 

19 businesses, we too, do not support the Woodley 4 

Park Community Association's motion to oppose 5 

Nando's application due to the 25 percent cap. 6 

The Woodley Park Community Association 7 

is way off base on this issue and does not have the 8 

pulse of the entire community.  The Woodley Park 9 

Association needs to respect and honor the greater 10 

community's desires instead of a few that choose 11 

to oppose the application. 12 

Our restaurant community should be as 13 

diverse as the residents in Woodley Park. 14 

Instead of trying to fight the market 15 

and the way businesses do business in 2014, we 16 

should be encouraging our neighborhood to blossom 17 

as a food destination. 18 

The community needs additional good 19 

dining options instead of the current mediocre 20 

restaurants that only cater to convention 21 

neighborhood hotels. 22 
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Unlike the tourists that stay at our 1 

neighborhood hotels on a daily basis, single 2 

residents and those with children cannot afford to 3 

eat at the current high end eating establishments 4 

every night of the week. 5 

The neighborhood desperately needs 6 

healthy, fun, moderately priced cuisine and we 7 

currently have no real options. 8 

I am here today along with Commissioner 9 

Reba and I read Ruth Ellis' statement to ask you 10 

to please support increasing the restaurant cap. 11 

It's been a privilege to work on this 12 

with Commissioner Reba and Ruth Ellis and it's 13 

allowed me to truly understand what residents and 14 

businesses within Woodley Park want. 15 

It's an honor to be here today to 16 

represent those residents and the 19 businesses 17 

that signed the petition. 18 

Thank you for your time.  I appreciate 19 

your assistance. 20 

CHAIR JORDAN:  Thank you very much. 21 

Board, any questions of this witness? 22 
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The applicant, any questions of this 1 

witness? 2 

MS. BROWN:  No questions. 3 

CHAIR JORDAN:  Does the B 4 

MR. GOODMAN:  No questions. 5 

CHAIR JORDAN:  The your next witness, 6 

please?  I mean the next person who wishes to 7 

speak? 8 

MS. GHEBRECRSTOS:  Good afternoon.  9 

My name's Ghennet Ghebrecrstos, I'm the owner of 10 

Manhattan Market on Woodley Park.  I own the market 11 

for 23 years.  So, I'm here today to support 12 

Nando's restaurant to come. 13 

So, I'm asking you to support that and 14 

the petition too. 15 

CHAIR JORDAN:  Very good, thank you.  16 

I appreciate your statement. 17 

The Board, any questions of that of the 18 

witness? 19 

Again, applicant? 20 

So, now let's enter into the opponents 21 

case. 22 
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You have 15 minutes for your case. 1 

MR. GOODMAN:  I have two opening 2 

observations and then I'll turn it over to the 3 

witnesses. 4 

We've heard a lot about how times 5 

change, Amazon and the Internet and that's all fine 6 

and that may be a reason to rewrite the cap to raise 7 

the cap, but that's not in and of itself any reason 8 

to grant a special exception. 9 

The times change then the law will have 10 

to change, but that's for some other day. 11 

As I think the Chairman said earlier in 12 

some other context, the thing to do today is to 13 

apply the law as it is written today and the cap 14 

is in effect.  The cap is in effect for a reason 15 

because there was a concern, granted, in the 20 16 

years ago, 25 years ago that a neighborhood could 17 

become a restaurant destination and it would crowd 18 

out other businesses. 19 

That policy is still good policy and 20 

anything that has changed in the interim is not 21 

grounds for a special exception. 22 
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My first witness, Mr. Peter Brusoe. 1 

MR. BRUSOE:  Do I need to B 2 

CHAIR JORDAN:  Oh, you haven't been 3 

sworn?  Mr. Moy, please swear him in. 4 

MR. GOODMAN:  I think other people 5 

haven't been sworn, too. 6 

CHAIR JORDAN:  Oh, everyone that is 7 

going to address the Board that has not been sworn, 8 

please stand and take the oath. 9 

If you're going to address the Board, 10 

please. 11 

SECRETARY MOY:  Do you solemnly swear 12 

or affirm the testimony you're about to present in 13 

this proceeding is the truth, the whole truth and 14 

nothing but the truth? 15 

(CHORUS OF AYES) 16 

SECRETARY MOY:  Thank you. 17 

MR. BRUSOE:  Good morning, Chairman 18 

Jordan, Vice Chairman Allen, Members of the 19 

Commission, my name is Peter Brusoe and I have the 20 

true pleasure of serving as President of Woodley 21 

Park Community Association. 22 
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I have called Woodley Park home since 1 

2005 when I moved into an apartment there. 2 

I have served the Woodley Park 3 

Community Association as an officer in some format 4 

for the better part of seven years. 5 

The Woodley Park Community Association 6 

opposed the special exception for the 25 percent 7 

eating establishment limitation.  We do not oppose 8 

the other relief sought by the applicant.  But, the 9 

Board does not have to reach those issues, you 10 

should deny the application based on the 25 percent 11 

cap. 12 

My testimony today will respond to 13 

claims made by the applicant in support of its 14 

special exception request.  Barbara Ioanes on my 15 

left, the Vice President of the Association, we're 16 

explaining points maintained entirely on 17 

limitation. 18 

First, we would suggest that the 19 

applicant is wrong on our history.  The applicant 20 

says without any citation, that Woodley Park was 21 

in fact above 25 percent from the start, 22 
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pre-hearing statement at five. 1 

That's not accurate.  ANC 3C was washed 2 

from the cap from the start as shown by on my 3 

testimony, the attached 1996 letter to DCRA 4 

expressing concern of the licensing of yet anther 5 

restaurant.  We, unfortunately, do not have a copy 6 

of DCRA's response to that letter, but we do have 7 

the concern from the ANC there. 8 

This letter would have never been 9 

written if the -- were the cap was above the 25 10 

percent from the start. 11 

More telling, however, is a 12 

correspondence from 2004 which includes a DCRA 13 

chart showing the restaurant percentage at 24.78 14 

percent, just a hair's breadth under the 25 15 

percent. 16 

Unfortunately, DCRA lost sight of the 17 

fact they were just a hair short of 25 percent, 18 

continued to issue permits to allow additional 19 

restaurants to move into the District -- Woodley 20 

Park District, resulting in the situation we have 21 

today. 22 
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In looking at the applicant's initial 1 

submission, they stated that in order to qualify 2 

for a special exception, the applicant must show 3 

the exceptional circumstances exist pertaining to 4 

the property itself or an economic or physical 5 

conditions of the immediate area with the properly 6 

noted citation. 7 

In its initial filing, the applicant 8 

relies on quote, the continuing effects the 9 

economic recession that had a debilitating effect 10 

on small retail and restaurants in the immediate 11 

Woodley Park, close quote, it said, quote, small 12 

businesses have failed leaving ground floor space 13 

vacant, thus, decimating from the quality and 14 

character of the street scape, end quote, 15 

preliminary statement, at three. 16 

This paints a very desolate picture.  17 

It sounds like Woodley Park is full of vacant 18 

storefronts.  One can almost imagine the 19 

tumbleweeds going down Connecticut Avenue in front 20 

of the poor panda bears. 21 

The problem is that's just not 22 
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accurate.  The fact is that when this was written, 1 

the application was written, there was exactly one 2 

vacant storefront in the neighborhood, the Bank of 3 

America building. 4 

Sure, businesses have come and gone 5 

since the economic recession as it did before the 6 

economic recession.  In fact, one just closed last 7 

month, but within a few days a new tenant was 8 

publically announced.  That's not exceptional 9 

circumstances, that's the normal course of 10 

businesses, they go up, they go down, they come, 11 

they go. 12 

The neighborhood commercial district 13 

is in a very desirable neighborhood with easy metro 14 

access and residential and visitor buying power.  15 

It is quite economically healthy. 16 

In fact, we just welcomed a new 200-plus 17 

unit rental building just opened a block away to 18 

increase the number of residents looking to shop 19 

nearby and there's currently a renovation from Tell 20 

Tower for even more condos to bring in even more 21 

permanent residents. 22 
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Economic distress does not exist in 1 

Woodley Park. 2 

Related to the argument the applicant 3 

makes is that it is only national chain businesses 4 

stable enough to succeed in Woodley Park. 5 

We are very lucky that Woodley Park 6 

counts itself as a home to many local 7 

non-restaurant businesses that have been there 8 

literally for decades, W&R Cleaners, Sherry's 9 

Wine, Salon Roi among many others, some of whom you 10 

will hear later from today. 11 

Stability can be found without having 12 

to turn to a national chain restaurant.  In fact, 13 

our impression is the greater tenant over among 14 

restaurants than non-restaurant businesses. 15 

Then we have the applicant's 16 

pre-hearing statement.  Apparently, realizing 17 

that the quote, unquote, the continuing effects of 18 

the economic recession, close quote, does not 19 

satisfy the exceptional circumstance test it 20 

acknowledged it must meet.  21 

The applicant makes a new argument in 22 
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a supplemental filing.  It now says that the owners 1 

inability to lease the space to an appropriate 2 

matter of right use during the past 18 months, close 3 

quote, is grounds for a special exception, again, 4 

pre-hearing statement. 5 

But this assertion is just proven by the 6 

admission that the landlord found two matter of 7 

right businesses to lease the space.  In fact, 8 

other non-restaurant businesses have moved in 9 

Woodley Park in recent months.  We are very pleased 10 

to welcome a pet supply store, Wylie Wagg and a 11 

bakery opposite the zoo. 12 

More important, you don't get a pass at 13 

complying with the rules just because it might be 14 

a little more difficult to do so. 15 

Finally, I want to speak a little about 16 

the WPCA activity.  WPCA received this application 17 

in September, we discussed it at the early October 18 

Board meeting.  The consensus was that if an 19 

argument based on nonexistent effects in the 20 

economic downturn several years ago was sufficient 21 

support to further breach the 25 percent cap. 22 
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Then the cap was pretty much 1 

unenforceable.  This was a major issue and should 2 

involve broad discussion from the community.  The 3 

Board decided it was critical to that the members 4 

have an opportunity to discuss where they felt the 5 

cap was a good thing or not, the valid policy or 6 

not and the issue at hand wasn't Nando's because 7 

any one landlord could point to the economic 8 

downturn to support an exception for just about any 9 

restaurant. 10 

We proposed that meeting in two ways, 11 

by sending two emails to the four to five hundred 12 

members on our email list and by putting the 13 

discussion on -- the issue on the front page of our 14 

print newsletter that was mailed to over 1,500 15 

restaurants -- I'm sorry, 1,500 households in the 16 

neighborhood. 17 

Thirty-five to 40 people attended the 18 

meeting, both members and nonmembers alike.  Most 19 

of those who spoke supported continuation 20 

enforcement of the restaurant limitation. 21 

As was mentioned, a vote was taken and 22 



 
 
 121 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

a motion to oppose the application as to the 25 1 

percent cap passed at that meeting 15-6. 2 

At the end of the day, the people who 3 

live and call Woodley Park home oppose the breaking 4 

of the cap and support the current zoning. 5 

As the applicant has not come close to 6 

satisfying the strict test for an exception, we 7 

urge the Board to support the community and 8 

neighborhood and deny the application. 9 

Thank you for the opportunity to appear 10 

before you and speak for our community. 11 

MS. IOANES:  Hi, my name is B 12 

CHAIR JORDAN:  Before you -- let me ask 13 

you, so, you would prefer to have a 7-11 over having 14 

a Nando's?  Would that -- that's my question, do 15 

you? 16 

MR. BRUSOE:  My preference is that we 17 

maintain the cap. 18 

CHAIR JORDAN:  I'm asking you a very 19 

direct question.  I'm not asking you out here in 20 

the parameter, my question was in regard to two 21 

potential retailers, one I asked you would you 22 



 
 
 122 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

prefer to have a 7-11 as opposed to a Nando's?  1 

That's just a straight answer. 2 

MR. BRUSOE:  7-11 is legal, yes. 3 

CHAIR JORDAN:  That's not what I asked 4 

you. 5 

MR. BRUSOE:  Yes. 6 

CHAIR JORDAN:  Let me tell you, I try 7 

to be real open and above board, straight to you 8 

and I think I know a whole bunch of tricks on how 9 

to get around, so just kind of -- it doesn't help 10 

to try to sidestep questions because it just really 11 

goes to credibility. 12 

MR. BRUSOE:  Okay. 13 

CHAIR JORDAN:  And that's what we do.  14 

We also judge credibility.  So the question B 15 

MR. BRUSOE:  Speaking on behalf of the 16 

Community Association, I don't know what the 17 

Community Association thinks, I personally would 18 

prefer a Nando's over a 7-11 because there's 19 

already a 7-11 like three blocks up the road. 20 

CHAIR JORDAN:  I get it, okay. 21 

MR. BRUSOE:  But that's speaking as 22 
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Peter Brusoe, not as the Community Association. 1 

CHAIR JORDAN:  Okay, thank you.  2 

That's what I wanted. 3 

Your next B  4 

MR. MILLER: Well let's B  5 

CHAIR JORDAN:  Yes, speak. 6 

MR. MILLER:  Do you -- can I just B 7 

CHAIR JORDAN:  Your question, please, 8 

Mr. Miller, then I'm going to ask the B 9 

MR. MILLER:  I was just going to 10 

follow-up with your question, could you answer the 11 

question for -- do you prefer a Sleepy's Mattress, 12 

another matter of right use over a Nando's? 13 

MR. BRUSOE:  I don't really have a 14 

preference there.  I don't buy mattresses that 15 

often, though.  And so, I don't have any -- I think 16 

I'm more of a Sealy kind of guy. 17 

CHAIR JORDAN:  Ms. Brown, do you want 18 

to hold until the end of all the witnesses to ask 19 

your questions? 20 

MS. BROWN:  Yes, sir, I think that 21 

makes sense. 22 
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CHAIR JORDAN:  Very good, all right, 1 

thank you. 2 

Mr. Goodman? 3 

MS. IOANES:  Hello, is this on? 4 

CHAIR JORDAN:  There you go. 5 

MS. IOANES:  I'm Barbara Ioanes, I've 6 

lived in Woodley Park on Cathedral Avenue for 39 7 

years.  I'm currently the Vice President of the 8 

Woodley Park Community Association.  I have also 9 

served as our president. 10 

I have brought with me a letter from 11 

Mary Cheh which was entered into your testimony I 12 

believe.  Mary Cheh B 13 

CHAIR JORDAN:  We have it in the 14 

record. 15 

MS. IOANES:  Okay, so she attended our 16 

meeting and she noticed how many people were there 17 

in support of keeping the overlay at 25 percent.  18 

And as a matter of fact, she actually said that it 19 

was quite favorable to maintain the cap. 20 

In 1975 when I moved to Woodley Park, 21 

we had -- I moved here when I was attracted to the 22 
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neighborhood because of -- in part because of the 1 

business community.  But in the '80s, we had some 2 

developments that happened in the neighborhood 3 

that made us realize that we needed to do something 4 

about our business district. 5 

The hotel trade, the Sheraton Park 6 

Hotel at the time, now it's called the Marriott, 7 

was the largest convention hotel in the city and 8 

it had the most rooms. 9 

Our restaurants at the time would put 10 

banners up saying, welcome Shillelaghs or whatever 11 

other group was meeting at the hotel. 12 

The ANC 3C and the Woodley Park 13 

Community Association worked very hard in those 14 

days, back in the -- starting around the mid-80s, 15 

around '86 in order to do something about this.  16 

And as Lindsley mentioned, he was working with us 17 

as well at the time. 18 

We decided to do an overlay zone which 19 

was being done by Cleveland Park. 20 

I'm going to skip some of this -- sorry. 21 

That has worked very, very well for us, 22 
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the 25 percent cap.  Yes, we had Chipotle come in.  1 

That, I think took us around to the 25 percent mark.  2 

It was -- we were under 25 percent back in 1989/1990 3 

when this -- what's actually became the overlay. 4 

And then Open City came in into a space 5 

that had been a deli space and the Zoning 6 

Administrator at the time, Bill Cruz, recognized 7 

that the market on the corner where Chipotle is had 8 

been miscategorized and it should have been 9 

considered a restaurant space. 10 

One of the things that was mentioned 11 

earlier was this -- the DCMR -- DMCR code 11-1304, 12 

Nando's could get a special exception only if it 13 

shows that it will substantially advance the stated 14 

purposes of the neighborhood commercial overlay 15 

district and the particular overlay district and 16 

will not adversely affect neighboring property nor 17 

to be detrimental to the health, safety, 18 

convenience or general welfare of persons residing 19 

or working in the vicinity. 20 

I live very near this commercial strip.  21 

We get rats in our neighborhood from the 22 
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restaurants.  Another restaurant, we just don't 1 

need it on that alley.  We don't need it in this 2 

section. 3 

We have a lot of existing restaurants.  4 

Some of them may be going out of business.  5 

Murphy's just went out of business overnight around 6 

Thanksgiving time.  They, ironically, have -- the 7 

owner of that building was able to find another 8 

tenant already.  So that was not exactly -- the 9 

place didn't stay empty very long. 10 

I mean it's going to be empty until it's 11 

built out, I guess. 12 

Our ANC 3C asked the Woodley Park 13 

Community Association to hold a community meeting 14 

to weigh in on this overlay request.  We held a 15 

meeting, we advertised it in our newsletter, which 16 

I'm going to give you a copy, on the front page with 17 

a picture of Mary Cheh. 18 

We had the meeting.  One of the people 19 

attending the meeting mentioned how many years it 20 

took us to get to the point to do the overlay and 21 

to do the 25 percent cap.  And that we must be 22 
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careful not to undo it without time spent 1 

evaluating the potential consequences. 2 

We voted, the neighborhood voted to 3 

keep the cap at 25 percent.  Unfortunately, my ANC 4 

3C decided not to respect their constituents vote 5 

and four Commissioners voted to allow the cap to 6 

be raised. 7 

I spoke at that meeting but it didn't 8 

matter.  It's very unfortunate this is happening.  9 

We don't want to be divided between the Woodley Park 10 

Community Association and our ANC.  We have to work 11 

together on many, many issues.  This is very 12 

unfortunate. 13 

Lee Brian Reba and I have done many 14 

things together, most recently an HPRB thing in 15 

which he actually drove me to the hearing and that 16 

was this fall. 17 

But we're at war right now and this is 18 

a very uncomfortable place for me to be in.  19 

Believe me, in 39 years, Lindsley often had to 20 

recuse himself when he was with HPRB on stuff -- on 21 

zoning with stuff, pardon me.  Thank you. 22 
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And I mean but now Gigi's, I go into her 1 

shop all the time, it's very difficult. 2 

Thank you for your time and I've got 3 

testimony here in my name somewhere. 4 

CHAIR JORDAN:  Yes, and we have copies 5 

of it. 6 

MS. IOANES:  Okay, you have that.  7 

Okay. 8 

CHAIR JORDAN:  Let me ask you a quick 9 

question. 10 

The vote of the neighborhood 11 

association was like 15 B 12 

MS. IOANES:  It was -- okay, we had a 13 

voice vote and then we had people stand up and we 14 

counted about 15 people standing up who said they 15 

were in favor of keeping the overlay at 25 percent 16 

and we had six people who were opposed to it. 17 

But most importantly, many, many, many 18 

more people spoke against raising the cap, against 19 

allowing this to come in at this point. 20 

CHAIR JORDAN:  How many members are in 21 

the neighborhood association? 22 
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MS. IOANES:  All together?  People who 1 

could vote are approximately a little under 400 2 

people who are actually allowed to vote at our 3 

meetings. 4 

You have to be a member, a signed 5 

up -- okay -- and we had about 40 members at the 6 

meeting, at the association meeting.  So we had 7 

about ten percent of our population. 8 

CHAIR JORDAN:  And the other -- you had 9 

about 40, but you don't know how many were eligible 10 

to vote? 11 

MS. IOANES:  No, they would have been 12 

eligible. 13 

CHAIR JORDAN:  The 40? 14 

MS. IOANES:  Yes. 15 

CHAIR JORDAN:  Okay.  So, we 16 

had -- half of them didn't vote? 17 

MS. IOANES:  About half the people 18 

didn't vote.  Some of the people who didn't vote 19 

said to me, and one of the people's actually in the 20 

room right now, said, when she saw so many people 21 

standing up she didn't bother standing up. 22 
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So, but the point is we -- no, we didn't 1 

have 200 people at this meeting.  This is not the 2 

turnout we get when we're fighting stuff to get the 3 

hotel.  Okay? 4 

CHAIR JORDAN:  Oh, I understand how 5 

organizations dynamics are.  You have to 6 

appreciate those that come and B 7 

MS. IOANES:  We'd like to tell you we 8 

have hundreds of people. 9 

CHAIR JORDAN:  Oh, yes.  Oh, I 10 

understand, I understand.  I understand.  11 

Sometimes you just grit and bear it, but, yes, I 12 

understand. 13 

Board, any questions? 14 

Applicant, any questions?  We said 15 

we'd come back to you.  We're going to come back 16 

as a whole, so, all right. 17 

MS. IOANES:  Thank you. 18 

CHAIR JORDAN:  Any additional witness?  19 

Yes, we're dealing with a minute, 33. 20 

MR. ZAYTOUN:  Oh, my goodness. 21 

Hello everyone, so I'll just make it 22 
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quickly. 1 

I own Café Paradiso for the past 26 B 2 

CHAIR JORDAN:  Identify yourself again 3 

so that the Court Reporter B 4 

MR. ZAYTOUN:  My name is Salim Zaytoun.  5 

I own Café Paradiso for the past 26 years.  I also 6 

own the property that Café Paradiso is on. 7 

I am opposed to lifting the cap.  We 8 

have lived within the cap for the past 25 years.  9 

Café Paradiso, as well as many other restaurants, 10 

over 30 food establishments, have plenty to offer. 11 

CHAIR JORDAN:  Let me ask you a 12 

question.  Isn't it already over 25 percent?  It's 13 

33 percent now. 14 

MR. ZAYTOUN:  I think so, yes, sir. 15 

CHAIR JORDAN:  And it hasn't changed 16 

in -- it's been 33 percent for 25 years? 17 

MR. ZAYTOUN:  I think so.  I 18 

think -- no, no, it has changed in the meanwhile. 19 

Now, I want to say somebody mentioned 20 

that there's a freeze because there's not whole lot 21 

of time, the -- Woodley Park is not freezing, the 22 
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businesses come in and go constantly.  There's two 1 

restaurants right now being replaced. 2 

We are not opposed to competition, we 3 

are opposed to coming under -- trying to blow the 4 

cap which has served us in a difficult environment.  5 

We are mom and pop shops, we are family owned and, 6 

you know, When things go down, we basically tighten 7 

our belts, we take a pay cut. 8 

If Nando's wants to come in, there's 9 

plenty restaurants right now that are struggling 10 

they can buy.  They actually did come to my 11 

restaurant through my broker because I was 12 

struggling and I'm trying to sell.  It's just they 13 

don't want to spend in my view, my person view, they 14 

don't want to spend the money to retrofit.  It's 15 

easier for them to come into a place such as the 16 

bank which is a flat vanilla box. 17 

So, basically, they want to come in, 18 

they can come in.  There are plenty of restaurants 19 

for sell.  Mine is, by the way. 20 

The fact that I've seen something from 21 

Weaver and Weaver, it has in it restaurants that 22 
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are supposed to -- supporting -- they are not 1 

support.  The Lebanese Taverna and the owner is a 2 

friend of mine, he is not in support nor is the Pizza 3 

Kitchen. 4 

They came in and intimidating way.  5 

When the ANC person comes in was a neighbor to the 6 

restaurant on a Sunday when they are not and telling 7 

them that this is it and everybody is on, everybody 8 

is not on.  9 

People sometimes feel that they have to 10 

go to the ANC to get the liquor license renewed or 11 

business renewed.  So, I don't appreciate the fact 12 

that our ANC representative actually goes against 13 

the citizens community who voted. 14 

And when you mentioned 14-6, well, at 15 

the ANC's there was 42 and there was less than ten 16 

people of the residents in there. 17 

Now, as far as the property was not 18 

rented, when you ask for $84.00 per square foot, 19 

Apple can't afford that and Google can't afford 20 

that.  If they want somebody to come in, they can 21 

come in with either lesser rent or they can divide 22 
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the place. 1 

The other thing is the only options does 2 

not have to be the Sleepy's or a 7-11.  I am for 3 

Manhattan Market.  She has know me and next door 4 

neighbor and I love her and I B 5 

CHAIR JORDAN:  How about doing me a 6 

favor, back off the mic some so we can hear you. 7 

MR. ZAYTOUN:  Oh, yes, oh, yes.  8 

Manhattan neighbor, we will all suffer.  We all 9 

suffer. 10 

CHAIR JORDAN:  There you go. 11 

MR. ZAYTOUN:  Okay, great.  Thank you. 12 

So, the thing is it should not have to 13 

be either or.  There is plenty the neighborhood 14 

comes in and I've only -- not only have the 15 

restaurant for 26 years, I've lived in the area 16 

since I went to college in 1980. 17 

CHAIR JORDAN:  Thank you. 18 

MR. ZAYTOUN:  Thank you all very much. 19 

CHAIR JORDAN:  We appreciate it. 20 

Board, any questions of this witness? 21 

I was going to say -- okay, all right, 22 
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now any other witnesses?  Well, your time 1 

is -- you're good?  Okay. 2 

Then we will turn to the applicant and 3 

see if there's any questions the applicant wants 4 

to ask in cross examination. 5 

MS. BROWN:  Yes, I do have a couple of 6 

quick questions. 7 

First, Mr. Brusoe, you mentioned the 8 

economic argument as never being sufficient for 9 

justifying special exception relief for the 10 

overlay. 11 

MR. BRUSOE:  We don't believe that that 12 

is sufficient to lift the cap through you 13 

too -- correct. 14 

MS. BROWN:  Are you aware of the BZA 15 

case 18210 for Noodles where the economic argument 16 

was supported and that the Board granted that 17 

application? 18 

MR. BRUSOE:  I am familiar with the 19 

Noodles case.  My understanding was it was moving 20 

into a pre-existing restaurant location and that 21 

we granted relief -- the WPCA actually wrote a 22 
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letter supporting the variance request which was 1 

a fast food and back of the house stuff.  So under 2 

the first requests made for Nando's. 3 

MS. BROWN:  And at the WPCA meeting, 4 

was the applicant present? 5 

MR. BRUSOE:  Yes, you were along with 6 

the Nando's LLC along with the landlord. 7 

MS. BROWN:  But the applicant was not 8 

given an opportunity to speak? 9 

MR. BRUSOE:  We had asked for anyone 10 

that wanted to speak and you did not stand up, 11 

correct.  There was not a special presentation 12 

made. 13 

MS. BROWN:  Ms. Ioanes, do you agree 14 

with that characterization? 15 

MS. IOANES:  I would say the WPCA 16 

meeting was held to discuss the cap -- raising the 17 

cap.  It was not to discuss the aspects of whether 18 

or not we wanted your restaurant to move it. 19 

So, I must say B 20 

MS. BROWN:  Thank you. 21 

MS. IOANES:   -- I'm in disagreement 22 
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with.  Thank you. 1 

MS. BROWN:  No more questions. 2 

MR. BRUSOE:  To clarify, we did not 3 

give you a chance to present, correct. 4 

CHAIR JORDAN:  Any other questions? 5 

Board, any other questions? 6 

Okay.  Anyone wishing to speak in 7 

opposition? 8 

Oh, would the ANC have some cross 9 

examination questions? 10 

MR. REBA:  Mr. Chair, am I allowed to 11 

B 12 

CHAIR JORDAN:  Cross examination 13 

questions. 14 

MR. REBA:  Only cross exam, no rebut? 15 

CHAIR JORDAN:  Well, you can rebut but 16 

right now we're on cross examination questions.  17 

You don't have to have cross examination questions.  18 

You can just B 19 

MR. REBA:  Well, I do have some minor, 20 

but there was also some things that if we're going 21 

to be totally transparent, it's important for me 22 
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to clarify some of the statements that were made 1 

this afternoon. 2 

CHAIR JORDAN:  You can do that in the 3 

rebuttal, but at this point, we are doing cross 4 

examination. 5 

MR. REBA:  Okay, thank you.  Thank you 6 

for your direction. 7 

It was stated by Barbara Ioanes, the 8 

Vice President B 9 

CHAIR JORDAN:  You're asking questions 10 

of one of those witnesses? 11 

MR. REBA:  Yes, yes, sir. 12 

Ms. Ioanes, you stated that the ANC, at 13 

your request, that the ANC requested WPCA to hold 14 

this public meeting to discuss the restaurant cap 15 

in your testimony, is that true? 16 

MS. IOANES:  No, that's not what I 17 

said.  The ANC asked the Woodley Park Community 18 

Association to hold a general meeting in order to 19 

discuss whether the Woodley Park Community 20 

Association general membership, whole community, 21 

wanted to raise the cap. 22 



 
 
 140 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

That came from the ANC.  You all asked 1 

us to do that. 2 

MR. REBA:  No, I'd like to know who B 3 

CHAIR JORDAN:  You're asking questions 4 

only. 5 

MR. REBA:  Well, I'd like to know who 6 

from the ANC asked you to hold that meeting?  7 

Because this is your annual fall meeting that you 8 

planned at the regular staple in your calendar and 9 

based on the application, you decided to raise this 10 

issue. 11 

So, who from the ANC, because I 12 

certainly didn't B 13 

CHAIR JORDAN:  Wait, wait, wait, wait, 14 

wait, wait. 15 

MR. REBA:  I'd like to ask B 16 

CHAIR JORDAN:  The question is, who 17 

from the ANC B 18 

MR. REBA:   -- made that request? 19 

MS. IOANES:  From what I understand, 20 

there was an ANC meeting in September in which it 21 

was asked that -- it was asked back to, I believe 22 



 
 
 141 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

you, but I'm not sure, I wasn't at that meeting, 1 

they were asked if the community had had a chance 2 

to talk about this and you or whoever was there, 3 

I'll have to look at the minutes from the September 4 

meeting of the ANC. 5 

And so, we were asked, and I don't know 6 

who asked us from the ANC, we were asked by the ANC 7 

to hold this community -- at the community meeting.  8 

So it was a result of the September meeting. 9 

MR. REBA:  Okay, I did not personally 10 

ask you to do that. 11 

My second question is, is that in your 12 

testimony, you stated that this -- your hearing, 13 

your meeting at your fall annual meeting was not 14 

about Nando's.   15 

But isn't it not true, yes or no, did 16 

John Goodman not offer a motion to oppose Nando's 17 

application because breaching the cap further 18 

seemed to be something the group did not want to 19 

happen? 20 

And I ask you this question because I 21 

have John Goodman's B 22 
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CHAIR JORDAN:  Ask the question, 1 

just -- please, do me a favor, let's get a real like 2 

short to the point question without all the 3 

narrative because you're losing the witness and 4 

you're losing me. 5 

MR. REBA:  Okay, fair enough. 6 

Well, it was stated in the testimony 7 

that the annual meeting, there was no discussion 8 

about Nando's specifically, it was regarding only 9 

the restaurant cap. 10 

CHAIR JORDAN:  And your question is? 11 

MR. REBA:  And the question is, 12 

however, wasn't there a motion at this meeting, yes 13 

or no, that a motion was presented to oppose Nando's 14 

application? 15 

CHAIR JORDAN:  Was there a motion made 16 

to oppose Nando's? 17 

MS. IOANES:  There was a motion that 18 

included the words Nando's application in 19 

reference to raising the 25 percent cap, yes. 20 

I don't have a copy of that with me right 21 

now. 22 



 
 
 143 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIR JORDAN:  Wait a minute.  Let me 1 

get -- give me a second. 2 

Were there two motions? 3 

MS. IOANES:  No, one motion only. 4 

CHAIR JORDAN:  So, the one motion 5 

included to oppose Nando's and to raise the cap, 6 

is that what the motion was?  What was the motion, 7 

please? 8 

MR. GOODMAN:  Could I help? 9 

CHAIR JORDAN:  Yes, please. 10 

MR. GOODMAN:  I made the motion.  The 11 

motion was for WPCA to oppose the special exception 12 

application of Nando's as to the 25 percent cap. 13 

CHAIR JORDAN:  Okay.  So, that's the 14 

answer. 15 

MR. REBA:  Well, I have an email from 16 

Mr. Goodman that states otherwise. 17 

CHAIR JORDAN:  And I -- that's -- we're 18 

on cross examine and I know this is a little 19 

different.  So, at this point, you've just got to 20 

ask questions and then we'll certainly back for 21 

some limited rebuttal if you can. 22 
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MR. REBA:  Okay.  Well, may I ask Ms. 1 

Ioanes one more question B 2 

CHAIR JORDAN:  Sure. 3 

MR. REBA:   -- regarding her testimony 4 

regarding the rats in the neighborhood? 5 

You stated that there are a number of 6 

rats in the neighborhood and it's due to the 7 

overwhelming number of restaurants that we 8 

currently have and therefore, we shouldn't have 9 

more restaurants because they cater to rats. 10 

But isn't it true that rats in the 11 

neighborhood are caused by people disposing their 12 

trash along the alleyways and from residents 13 

inappropriately?  That rats are caused by pet food 14 

left outdoors?  And by the berries and nuts that 15 

are dropped from the trees? 16 

CHAIR JORDAN:  The question is really 17 

good like half the question ago.  So, do you 18 

understand his question? 19 

MS. IOANES:  I think I can understand 20 

the question. 21 

Lee Brian Reba and I have walked the 22 
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alley that we're talking about with the head of the 1 

Rodent Control of the D.C. government.  I've done 2 

it over the years countless times and I've done it 3 

with Lee Brian a couple of times. 4 

The restaurants do B 5 

CHAIR JORDAN:  Let me say this and 6 

there is a lot of -- and she's not qualified to say 7 

what the rats are provided for, so I'll raise that 8 

objection for you. 9 

MS. BROWN:  Thank you. 10 

CHAIR JORDAN:  But we know there's an 11 

issue involved. 12 

MS. IOANES:  I know we have rats. 13 

CHAIR JORDAN:  But that's one of the 14 

considerations, yes. 15 

Any additional questions? 16 

MR. REBA:  No, Mr. Chair, thank you. 17 

CHAIR JORDAN:  Okay, I forgot, where 18 

the heck are we and what are we doing? 19 

All right, so, did we ask for anyone 20 

else in opposition who wished to speak in 21 

opposition?  I think that's where we are.  Anyone 22 
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else in opposition?  Anyone else in opposition? 1 

Okay, now we're going to turn back to 2 

the applicant for B 3 

Yes?  Three minutes please. 4 

MS. ZOBAY:  My name is Stephanie Zobay.  5 

I am a resident of Woodley Park neighborhood.  I 6 

am very passionate about the neighborhood.  7 

I actually walked the linear street 8 

frontage with Mr. Cruz may years ago measuring the 9 

restaurant street footage. 10 

Contrary to Mr. Brusoe, I am a single 11 

mom, I have kids, I like my neighborhood that I can 12 

walk and buy a light bulb or, if I need to go to 13 

the 7-11 and buy a gallon of milk, I can.  Or if 14 

my kid, you know, needs a snack for the day that 15 

the diversity of the shops in the neighborhood lend 16 

itself to living in the neighborhood. 17 

Another restaurant is not what I 18 

personally would like to see because there are many 19 

already. 20 

I do think that the issue is whether or 21 

not the burden of, do they need a special exception?  22 
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Is this the only restaurant or the only 1 

establishment that can come in and fill the square 2 

footage?  And I don't believe that that's the 3 

alternative. 4 

I think that there are other 5 

alternatives that could come in as a matter of 6 

right.  And so, therefore, I ask that you deny the 7 

application. 8 

CHAIR JORDAN:  Any other questions, 9 

the Board?  Oh, excuse me, the Board's questions?  10 

Anyone? 11 

Applicant questions? 12 

And is there anyone else who -- thank 13 

you very much. 14 

Does anyone else wishing to speak in 15 

opposition?  Anyone in opposition? 16 

Then let's turn now to a five minute 17 

rebuttal -- just so I get to be fair, I'll give 18 

you -- you get a rebuttal, we get a rebuttal and 19 

you get a cross to the rebuttal, and then it's going 20 

to cross, cross, cross the rebuttal. 21 

I think we're real clear on the issue, 22 
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five minute rebuttal, please. 1 

MS. BROWN:  Yes, thank you. 2 

And just a point of clarification, 3 

Woodley Park Community Association mentioned a 4 

2004 inventory from Mr. Cruz and I was wondering 5 

if that had been submitted to the record?  And may 6 

I have a copy? 7 

MR. GOODMAN:  It's a 2004 inventory, it 8 

is before Bill Cruz and it is a B 9 

CHAIR JORDAN:  Yes, but B 10 

MR. GOODMAN:   -- attached to the 11 

testimony. 12 

CHAIR JORDAN:  So, you've given it to 13 

the appellant, I mean applicant? 14 

MR. GOODMAN:  It's the testimony which 15 

we B 16 

CHAIR JORDAN:  Have you given that to 17 

B 18 

MR. GOODMAN:  No, we can. 19 

CHAIR JORDAN:  Do we have an extra one 20 

that we can give?  Is that what I'm understanding?  21 

So B 22 
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MS. BROWN:  In the meantime, I would 1 

like to call Mr. Lindsley Williams as a rebuttal 2 

witness. 3 

CHAIR JORDAN:  Sure. 4 

MS. BROWN:  And I will also ask a few 5 

questions of Mr. Burton Heiss. 6 

CHAIR JORDAN:  Okay, let's make sure, 7 

if you have testified here today that you've given 8 

your witness cards to the Court Reporter.  I'm 9 

giving the signal that everybody hasn't been 10 

planning on doing that, don't let me find you. 11 

Thank you, go ahead. 12 

MS. BROWN:  Mr. Heiss, could you 13 

explain the interest you showed in Café Paradiso?  14 

Did you explore that option? 15 

MR. HEISS:  Yes, sure.  I think it's 16 

fair to -- I think that was a fair point brought 17 

up. 18 

We did look the space Café Paradiso.  19 

But I think as Chairman Jordan brought up earlier, 20 

seems like hours ago now, every restaurant 21 

footprint is different.  The use is different. 22 
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We are not a generic sort of serve a 1 

little bit of everything.  We're a little more 2 

specific than that. 3 

In the case of Café Paradiso, there's 4 

an elevation change which makes it ADA incompliant 5 

and as we looked at it, had architects look at it, 6 

there was just no way that we felt that we could 7 

get through DCRA and actually build it. 8 

It is not a matter of cost, we expect 9 

to put int eh neighborhood of about $1.7 million 10 

into the space that is currently under 11 

consideration today. 12 

So, it's certainly not about the money, 13 

it's about finding the right footprint to build the 14 

operation that we have. 15 

Many restaurants do turn over because 16 

people just go in and turn-key.  They change the 17 

name on the door and run the same operation.  18 

That's not exactly what we do. 19 

MS. BROWN:  Thank you. 20 

Mr. Williams, we've heard testimony 21 

today about the varying changes in the statistics 22 
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of whether it was 25 percent, 31 percent, 33 1 

percent, going up to 35 percent.  Do you have any 2 

opinion on those statistics? 3 

MR. WILLIAMS:  Let me characterize it 4 

this way, Members of the Board.  What I see in the 5 

statistical changes is increased refinement and 6 

understanding of what the regulations are 7 

specifying. 8 

And what I see is some inadvertent 9 

increase in the numerator, some mistaken permits 10 

that were referred to by various of the other 11 

witnesses, I don't know whether there was a mistake 12 

made or not, but that's what was said. 13 

And so, there's been some increase in 14 

the population of restaurants which maybe should 15 

have been caught earlier.  At the same time, I'm 16 

aware that there have been B 17 

CHAIR JORDAN:  Are you contending that 18 

the number is not 33 percent which has been 19 

presented to the Board but there is a different 20 

number? 21 

MR. WILLIAMS:  No, sir.  What I am 22 
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trying to say is that there was a belief back in 1 

the starting point of this regulation that we were 2 

under 25 percent. 3 

Then certain things happened, 4 

restaurants were named here, Chipotle, for example 5 

was mentioned, to something that somehow got 6 

approval to go forward. 7 

So that number got into B 8 

CHAIR JORDAN:  Let me -- and I hate to 9 

inject myself and stop you, but I want to keep our 10 

testimony relevant. 11 

We're not a policy Board. 12 

MR. WILLIAMS:  Understood. 13 

CHAIR JORDAN:  We are a regulation, a 14 

law quasi judicial in that nature and so, what we 15 

have before us is 25 percent which we have to 16 

operate upon. 17 

MR. WILLIAMS:  Absolutely. 18 

CHAIR JORDAN:  The background, whether 19 

or not 25 percent of a legitimate number is not 20 

before us. 21 

MR. WILLIAMS:  That's B 22 
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CHAIR JORDAN:  And so you understand 1 

that. 2 

MR. WILLIAMS:  I completely agree. 3 

Now, having said that, what I also have 4 

observed is that there's been a better 5 

understanding of the frontages overall and certain 6 

portions of the Woodley Park overlay, for example, 7 

are in the jurisdiction of the National Park 8 

Service. 9 

And so, they are unzoned and by virtue 10 

of that, the denominator has been reduced.  This 11 

leads to an increase in the percentage but it 12 

doesn't necessarily translate into a situation of 13 

B 14 

CHAIR JORDAN:  Because they're not in 15 

the overlay? 16 

MR. WILLIAMS:  Yes, because they -- but 17 

they were originally determined to be in the 18 

overlay, just as B 19 

CHAIR JORDAN:  Do we have the Zoning 20 

Administrator's numbers here? 21 

MS. BROWN:  Yes, Mr. Jordan.  I just 22 
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handed copies of those in.  I don't know if they've 1 

made it out. 2 

CHAIR JORDAN:  Oh, this B 3 

MS. BROWN:  But, that sheet -- and so 4 

if you were to compare the 2004 that was handed in 5 

by the Woodley Park Community Association B 6 

CHAIR JORDAN:  This is from the Zoning 7 

Administrator? 8 

MS. BROWN:  Yes.  And you'll see a date 9 

of August 2014 in the upper left hand corner.  So 10 

this is what was provided to us to know what 11 

percentage relief that we are requesting. 12 

If you were to go to the second page of 13 

that and compare it to the 2004 document, you will 14 

note that there is a significant difference of 15 

almost 200 feet in what is the denominator of what 16 

was included in the linear footage for the overlay.  17 

And then the restaurant number was compared to 18 

that. 19 

So, that's -- there has not necessarily 20 

been an increase in the number of restaurant uses, 21 

it's just that the denominator got smaller because 22 



 
 
 155 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

of corrections to the metrics. 1 

So that, I think the point of this is 2 

that's one of the reasons why you do have a special 3 

exception process because these numbers are 4 

imprecise, it's extremely difficult for the Zoning 5 

Administrator's office to calculate them, keep 6 

track of them and you need that flexibility in order 7 

to understand these adjustments over the years. 8 

It's been a very difficult thing to 9 

track and I think that's one of the things that the 10 

B 11 

CHAIR JORDAN:  Is there an over and 12 

under with this?  I think we might -- I know we 13 

might need the Zoning Administrator. 14 

And I think we had in the past, correct 15 

me if I'm wrong, Mr. Moy, the Zoning Administrator 16 

actually participated in these kind of 17 

discussions.  Am I wrong? 18 

SECRETARY CHAIR:  My understanding, 19 

Mr. Chairman, there was an earlier BZA case where 20 

the Zoning Commissioner or rather the Zoning 21 

Administrator did participate. 22 
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CHAIR JORDAN:  Because isn't 1 

this -- isn't there a possible over and under on 2 

this? 3 

MS. BROWN:  I think that I'm 4 

comfortable with the statistics that the -- of the 5 

August 2014.  Our office tried to verify it as best 6 

they could and we though it was pretty accurate. 7 

It's just when you go back B 8 

CHAIR JORDAN:  At 33 percent? 9 

MS. BROWN:  Yes, and I think it's when 10 

you go back to the 2011 version that I had, it was 11 

at 31 percent.  We looked at the 2004 and we see 12 

a different number.  But the actual restaurant 13 

spaces didn't change. 14 

CHAIR JORDAN:  And Mr. Williams B 15 

MR. WILLIAMS:  Yes, sir? 16 

CHAIR JORDAN:  And do you contend that 17 

some of the things that are on this, I don't know 18 

exhibit numbers, we'll take this in exhibits, may 19 

be not actually in the overlay? 20 

MR. WILLIAMS:  No, I believe that is a 21 

list of the things that are in the overlay as the 22 
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limits of the overlay are now understood to exist. 1 

CHAIR JORDAN:  Got you.  Okay, all 2 

right.  Okay. 3 

All right, Ms. Brown, anything else? 4 

MS. BROWN:  Mr. Lindsley -- Williams, 5 

you -- your full name, you heard statistics about 6 

the need for family dining and restaurants that 7 

cater to -- that are family friendly.  And could 8 

you elaborate on the changing demographics to 9 

support this? 10 

MR. WILLIAMS:  The Board will remember 11 

that I rattled off a series of numbers at the end 12 

of my direct that said essentially from population 13 

in 1980 to 2000 was in the vicinity of 2,700 people 14 

relatively stable population. 15 

By 2010, however, the population had 16 

grown considerably by about 22 percent to 3,300 to 17 

3,400 people.  The number in the Census of 3,376. 18 

The percentage of children stays flat 19 

at five percent.  You know, it's five, five and 20 

half sort of percent.  And it's in the table that's 21 

now in the record. 22 
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But the point here is that with the 1 

increase in the size of the denominator or the 2 

population in '80, when you have five percent of 3 

2,700, it's one figure, when you have five percent 4 

of 3,400, it's a much larger number and the result 5 

of that is that the population of children has been 6 

growing in the last two decennial Censuses.   7 

It went up by 27 percent between 1990 8 

and 2000 and again B 9 

CHAIR JORDAN:  Again, what's the 10 

relevance to this? 11 

MR. WILLIAMS:  Family restaurant.  12 

This is an area which now has families with children 13 

to a much greater extent than had been the case 14 

before. 15 

That's what this restaurant is designed 16 

to do.  It is why this restaurant is different from 17 

most of the others. 18 

Now, I can say McDonald's is a family 19 

restaurant, too.  But the majority of the, should 20 

we say the hotel serving restaurants are not family 21 

oriented in the same way of inviting them in, having 22 
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simple menus, relatively good ease of getting 1 

people, families, in, served and out. 2 

CHAIR JORDAN:  Let me ask you a 3 

question.  So, tomorrow, if tow restaurants went 4 

out of business, what does that do to our 5 

percentage?  What happens to that number? 6 

MR. WILLIAMS:  I'll try to answer that 7 

and that is it'll do nothing because for the 8 

majority of the restaurants, they have vesting 9 

rights and just because the restaurant goes out of 10 

business B 11 

CHAIR JORDAN:  It stays the same space. 12 

MR. WILLIAMS:   -- they will have a 13 

time period in which they have to operate, 14 

generally B 15 

CHAIR JORDAN:  But I come back with 16 

another use and I get a use -- the use is accepted 17 

and so now I'm in there doing tiddly-winks but I'm 18 

not doing restaurant? 19 

MR. WILLIAMS:  If you get a C of O, that 20 

will expire the restaurant use.  But if you just 21 

play tiddly-winks on the side B 22 
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CHAIR JORDAN:  Then our numbers 1 

change? 2 

MR. WILLIAMS:  Yes. 3 

CHAIR JORDAN:  I understand that, but 4 

I just think it's important that we understand that 5 

this thing is fluid.  That's kind of my point here.  6 

And it's just so B 7 

We've got a zoning rewrite going, don't 8 

we?  But the thing is that you guys are so far along 9 

the way because I don't know if this gets B 10 

MR. WILLIAMS:  Well, would you like me 11 

to comment on that, Mr. Jordan? 12 

CHAIR JORDAN:  That's okay, because 13 

we're running out of time here and so we've used 14 

your rebuttal time, cross examination, please. 15 

MR. GOODMAN:  None. 16 

CHAIR JORDAN:  Okay, Mr. Reba, any 17 

cross examination? 18 

MR. REBA:  No, thank you, Mr. Chair. 19 

CHAIR JORDAN:  Okay, well then, who's 20 

on first? 21 

So, Mr. Reba, you have five minutes for 22 
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your rebuttal. 1 

MR. REBA:  Mr. Chair, during my 2 

rebuttal, can I just instead of asking questions, 3 

clarify a few points? 4 

CHAIR JORDAN:  Oh, in rebuttal, you're 5 

actually putting on what you want to put on.  You 6 

don't have to ask questions. 7 

MR. REBA:  All right, I appreciate 8 

that. 9 

I would like to piggyback off of the 10 

comments from Holland and Knight from the 11 

applicant's witness just now because since I moved 12 

into Woodley Park -- when I first moved into Woodley 13 

Park, it was mostly seniors and empty nesters. 14 

And my constituency has changed 15 

dramatically.  I have families with two, three and 16 

four children in the neighborhood and they are 17 

looking for the type of establishments that have 18 

been identified by those here today. 19 

It was mentioned earlier that -- by the 20 

opposing side that a letter had been sent to the 21 

Board from Council Member Mary Cheh.  Since that 22 
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letter was sent to the Board, I reached out to Mary 1 

Cheh and we discussed her letter because I 2 

pointedly asked her how come she didn't reach out 3 

to the ANC prior to writing this letter and why she 4 

didn't ask the ANC for the ANC vote or what the ANC's 5 

position was. 6 

If I may, Council Member Cheh wrote me 7 

back and I'll submit this for the record if 8 

necessary, she said, your vote came after and, 9 

again, this is an email that Council Member Cheh 10 

wrote to me when I questioned her and contacted her 11 

regarding the letter that you, the BZA, received 12 

in support from WPCA. 13 

Council Member Cheh wrote me and said, 14 

your vote came after.  Meanwhile, I was asked to 15 

send a letter based on the meeting I attended, which 16 

I did. 17 

And the letter asks that deference be 18 

given to the community association vote.  Your 19 

vote will be given the great weight as required and 20 

may, of course, be more persuasive. 21 

You will see that I took no position on 22 
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the merits. 1 

Another point that I want to place on 2 

the record, it's unfortunate because Barbara 3 

Ioanes came in today and stated that we are friends.  4 

We worked on many issues together.  We have walked 5 

the alleys and it's unfortunate that we find 6 

ourselves on both sides of the table today. 7 

However, it was mentioned by the owner 8 

of Café Paradiso that Lebanese Taverna and Italian 9 

Pizza Kitchen were forced and bullied to sign the 10 

Woodley Park business petition. 11 

First point is, one of our witnesses 12 

today that's here that you heard from earlier, 13 

Penny Weaver.  Penny Weaver and I walked every 14 

business together.  There was no bullying.  We're 15 

a community. 16 

I shop and eat in all of these 17 

restaurants and I visit all of these establishments 18 

as my role as Commissioner to see what concerns and 19 

needs they have on a day to day basis and to see 20 

what I can do as Commissioner to ensure that they're 21 

businesses are not only operating in a profitable 22 
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manner but to see what type of outreach I can do 1 

for them to increase their business. 2 

Italian Pizza Kitchen, which the owner 3 

of Café Paradiso mentioned, the owner signed this 4 

petition.  I have known him for many, many years.  5 

I eat in their establishments.  Ms. Weaver was with 6 

me, there was no bullying. 7 

Yes, there is a conflict with Lebanese 8 

Taverna's signature because I am aware that the 9 

owner of Lebanese Taverna submitted a letter to the 10 

BZA opposing this application. 11 

However, when Ms. Weaver and I went to 12 

Lebanese Taverna, we met with the General Manager 13 

and it was our understanding that he had already 14 

spoken to Danny, the owner, and he signed the 15 

petition. 16 

I think that there's a disconnect 17 

between the General Manager and the owner.  Again, 18 

all of the signatures on the business petition are 19 

either owners or authorized agents of that said 20 

business. 21 

The last comment I would just like to 22 
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make at the moment is that the ANC 3C did not ask 1 

WPCA to address this issue.  They hold an annual 2 

fall meeting every year.  They're always looking 3 

for speakers to come to speak to draw more members, 4 

and I think it's just unfortunate that such a low 5 

turnout out of 400 members didn't show up to express 6 

their passion in support or in opposition. 7 

But, the meeting was held, 15-6, 15 8 

opposed.  But because of that vote and those that 9 

couldn't attend that meeting reached out to me and 10 

as I shared earlier, walking into our ANC public 11 

meeting on November 17th, I had two resolutions, 12 

one opposing and one supporting. 13 

It was a tough decision because I've 14 

always stood behind this community.  I'm not a 15 

rogue Commissioner.  I always reach out to my 16 

constituents.  I always want to hear what their 17 

concerns are because that's why I was elected, to 18 

be their vote and to be their voice and to stand 19 

behind them and to respect the Woodley Park 20 

historic district and, more importantly, to 21 

respect the Woodley Park historic overlay 22 
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commercial district. 1 

CHAIR JORDAN:  Thank you very much.  2 

Is there any cross examination from the applicant? 3 

MS. BROWN:  No cross. 4 

CHAIR JORDAN:  Mr. Goodman? 5 

All right then, your rebuttal, please, 6 

Mr. Goodman. 7 

MR. GOODMAN:  A couple of very quick 8 

points, as to why WPCA had the discussion at the 9 

meeting, we might well have had it anyway because 10 

it obviously was a hot topic.  But, there was -- I 11 

got an email from the chair of ANC 3 Planning and 12 

Zoning Committee who said that she hoped that WPCA 13 

would have a full discussion of the issue in time 14 

for us to get our input to the Commission and so 15 

we did. 16 

As to the numbers, yes, the numbers keep 17 

changing.  You know, the numerators and 18 

denominators, but one thing to point out, after the 19 

2004 survey that is attached to Mr. Brusoe's 20 

testimony, a new restaurant was authorized at 2331 21 

Calvert Street and that's what I believe kicked it 22 
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over the top. 1 

CHAIR JORDAN:  And when was that? 2 

MR. GOODMAN:  Sometime in between the 3 

2004 and 2006, because there was a survey done in 4 

'06 that also has this restaurant located there.  5 

I'd be happy to send you that if you want, you know, 6 

more spreadsheets with more numbers. 7 

CHAIR JORDAN:  Now, we've got all kind 8 

of numbers here and these numbers -- you go to one 9 

sheet and see it, you go to the other sheet, this 10 

is something that's very fluid. 11 

Okay, is that it? 12 

MR. GOODMAN:  That was it. 13 

MS. BROWN:  Can I B 14 

CHAIR JORDAN:  Do you have anything 15 

that you'd like to ask? 16 

MS. BROWN:  No questions. 17 

CHAIR JORDAN:  Mr. Reba, any questions 18 

you'd like to ask Mr. Goodman? 19 

MR. REBA:  No, thank you, Mr. Chair. 20 

CHAIR JORDAN:  All right.  Well, thank 21 

you all for coming.  We know this issue is very, 22 
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very, very important.  It's a lot going here for 1 

the Board to digest. 2 

It's, you know, we know that the 3 

decision of the Board is going to affect a lot and 4 

this is what we do and we know it's just important.  5 

You know, there's winners and there's losers and 6 

we just hope that we all live together, you know, 7 

and just, you know, grab hands because it's 8 

important that a community -- a community is made 9 

up of people and that's what's the bottom line. 10 

So, after you may win some, you guys 11 

always could work together on the issues.  I hope 12 

that this doesn't separate you because of the good 13 

work that you move forward, we ask to continue. 14 

We'll take this under submission and 15 

the Board will decide it at a later date.  Is that 16 

okay with the Board?  You want to that? 17 

Board, come on, I need to hear you. 18 

(CHORUS OF YESES) 19 

CHAIR JORDAN:  A later date, okay. 20 

So, then we will close the record 21 

basically. 22 
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Is there anything else the Board needs 1 

to see? 2 

MS. BROWN:  Mr. Chairman, if I could B 3 

CHAIR JORDAN:  Is there -- yes? 4 

MS. BROWN:  A question?  5 

CHAIR JORDAN:  Procedural? 6 

MS. BROWN:  Yes, procedural question.  7 

Would you be interested in seeing proposed findings 8 

by the parties or if you'd find that helpful? 9 

CHAIR JORDAN:  I don't want to B 10 

MS. BROWN:  I don't want to create work 11 

for myself. 12 

CHAIR JORDAN:   -- because I don't 13 

believe that's going to be fair because I don't 14 

think all parties are equal to provide that to the 15 

Board.  So, I'm not going to ask for that. 16 

All right, yes, Mr. Miller? 17 

MR. MILLER:  I had an unrelated 18 

question to the issue at hand but it's in the 19 

testimony from the applicant regarding this is in 20 

a historic district and you have, if you alter the 21 

facade, obviously, you'd have to go through HPRB 22 
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review. 1 

Can you just say what the status is of 2 

any HPRB or HPO application or are there 3 

discussions for the status of these? 4 

MS. BROWN:  I'll defer to Mr. Heiss but 5 

I believe that the applications have not been 6 

submitted to HPO yet because they wanted to 7 

see -- this is such a critical threshold to meet 8 

that we wanted to make sure that we could get it 9 

under way. 10 

MR. HEISS:  That's exactly correct, I 11 

mean we've made significant investment in the 12 

design and architecture of the property, but we 13 

have stopped short of filing for any permits which 14 

is, obviously, not a short process in D.C. at the 15 

moment.  But we haven't applied for anything at 16 

this point. 17 

MR. MILLER:  Thank you. 18 

CHAIR JORDAN:  All right, thank you.  19 

All right, with that then, we'll conclude this 20 

hearing and Mr. Moy, you want to put this on for 21 

a decision date?  I think February 3rd is the 22 
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decision date and Mr. Miller, you're with us 1 

February 3rd? 2 

MR. MILLER:  Actually, I went back and 3 

checked the schedule, I'm with you on the 3rd 4 

because you added something on the 3rd.  But my 5 

regular date is the tenth.  So, I will be here. 6 

CHAIR JORDAN:  On the tenth or the 7 

third? 8 

MR. MILLER:  I'll be here both days, 9 

whenever you want me. 10 

CHAIR JORDAN:  Okay.  So, we look 11 

better on the tenth than we do on the third, right?  12 

That thumbs up means yes, so put it up for a decision 13 

on February 10th. 14 

Time flies, it's not as long as you 15 

think.  You just hold your breath, we're going to 16 

be looking at -- we're going to say, December of 17 

2015?  And it's going to be a blink of the eye.  So, 18 

it's right around the corner, so it's a little bit 19 

more than a month, so we'll just deal with that.  20 

Okay? 21 

MR. REBA:  All right, thank you, Mr. 22 
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Chair. 1 

CHAIR JORDAN:  I really 2 

appreciate -- look folks, I understand, I really 3 

appreciate you all coming down and giving your 4 

input.  We really listen to you.   5 

Sometimes, you know, everybody doesn't 6 

agree but we hear you.  I appreciate it, thank you 7 

so much. 8 

Board, just one other item of business.  9 

In accordance with Section 4058 of the Open Meeting 10 

Act of the Administrative Procedure, I move that 11 

the Board of Zoning Adjustment will close the 12 

meeting on Monday, January 5th, 12th and 26th. 13 

The meetings start at 4:00 p.m. and are 14 

to be held for the purpose of obtaining legal advice 15 

from our counsel and deliberating upon, but not 16 

voting on cases scheduled to be publically heard 17 

or decided by the Board on the day after each such 18 

closed meeting. 19 

These cases are identified on the 20 

Board's Public Hearing Agenda for January 6th, 13th 21 

and 27th. 22 



 
 
 173 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

A closed meeting for the purposes 1 

permitted under Section 1205(B)(4) and (13), is 2 

there a second? 3 

VICE CHAIR ALLEN:  Second. 4 

CHAIR JORDAN:  Will the Secretary 5 

please take a roll call as to the vote on the motion? 6 

SECRETARY MOY:  Thank you, Mr. 7 

Chairman. 8 

When I call your name, if you would 9 

reply with a yes or no. 10 

Mr. Miller? 11 

MR. MILLER:  Yes. 12 

SECRETARY MOY:  Ms. Heath? 13 

MS. HEATH:  Yes. 14 

SECRETARY MOY:  Chairman Jordan? 15 

CHAIR JORDAN:  Yes. 16 

SECRETARY MOY:  Vice Chair Allen? 17 

VICE CHAIR ALLEN:  Yes. 18 

SECRETARY MOY:  Mr. Hinkle? 19 

MR. HINKLE:  Yes. 20 

SECRETARY MOY:  The yes has it. 21 

CHAIR JORDAN:  As it appears the motion 22 
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is passed, I request that the Office of the Zoning 1 

provides notice and close the meeting according 2 

with the Act. 3 

Is there any other business before us? 4 

SECRETARY MOY:  Not from staff. 5 

CHAIR JORDAN:  Then we're adjourned.  6 

Thank you all. 7 

(Whereupon, the above-entitled matter 8 

went off the record at 1:30 p.m.) 9 

 10 
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